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ex  officio  member. 


ORDER  OF  REFERENCE 


Extract  from  the  Minutes  of  Proceedings  of  the  Senate  for  Thursday, 
August  14,  1958. 

“The  Senate  resumed  the  debate  on  the  motion  of  the  Honourable  Senator 
Thorvaldson,  seconded  by  the  Honourable  Senator  Emerson,  for  the  second 
reading  of  the  Bill  C-37,  intituled:  An  Act  respecting  the  Taxation  of  Estates. 

After  further  debate,  and — 

The  question  being  put  on  the  motion  for  the  second  reading  of  the  Bill, 
it  was — 

Resolved  in  the  affirmative. 

The  Bill  was  then  read  the  second  time. 

The  Honourable  Senator  Thorvaldson  moved,  seconded  by  the  Honourable 
Senator  Pearson,  that  the  Bill  be  referred  to  the  Standing  Committee  on 
Banking  and  Commerce. 

The  question  being  put  on  the  motion,  it  was — 

Resolved  in  the  affirmative.” 

J.  F.  MacNEILL, 

Clerk  of  the  Senate. 
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MINUTES  OF  PROCEEDINGS 


Tuesday,  August  19,  1958. 

Pursuant  to  adjournment  and  notice  the  Standing  Committee  on  Banking 
and  Commerce  met  this  day  at  10.30  a.m. 

Present:  The  Honourable  Senators:  Hayden,  Chairman;  Aseltine,  Baird, 
Bouffard,  Brunt,  Connolly  ( Ottawa  West),  Croll,  Euler,  Haig,  Howard,  Lam- 
bert Leonard,  Macdonald,  McDonald,  McLean,  Monette,  Power,  Taylor  ( Nor- 
folk)|,  Turgeon,  Vaillancourt  and  White — 21. 

In  attendance:  Mr.  E.  R.  Hopkins,  Law  Clerk  and  Parliamentary  Counsel, 
the  Senate,  and  the  Official  Reporters  of  the  Senate. 

Consideration  of  Bill  C-37,  an  Act  respecting  the  Taxation  of  Estates, 
was  resumed. 

The  following  witnesses  were  heard  and  questioned: 

Mr.  J.  A.  Tuck,  Q.C.,  General  Counsel,  Canadian  Life  Insurance  Officers 
Association. 

Mr.  J.  W.  Graham,  Q.C.,  General  Counsel,  Imperial  Life  Company,  also 
of  the  Canadian  Life  Insurance  Officers  Association. 

Mr.  W.  I.  Linton,  Administrator,  Succession  Duties,  Department  of  National 
Revenue. 

Mr.  A.  L.  De  Wolf,  Solicitor,  Department  of  National  Revenue. 

Dr.  A.  K.  Eaton,  Assistant  Deputy  Minister,  Department  of  Finance. 

At  12.30  p.m.  the  Committee  adjourned. 

At  8.00  p.m.  the  Committee  resumed. 

Present:  The  Honourable  Senators:  Hayden,  Chairman;  Aseltine,  Baird, 
Bouffard,  Brunt,  Connolly  ( Ottawa  West),  Croll,  Gouin,  Haig,  Howard,  Lam- 
bert, Leonard,  Macdonald,  McLean,  Monette,  Power,  Taylor  (Norfolk),  Turgeon, 
Vaillancourt  and  White — 20. 

Mr.  W.  I.  Linton,  was  further  head  and  questioned. 

Mr.  D.  S.  Thorson,  solicitor,  Department  of  Justice,  was  heard  and 
questioned. 

At  10.00  p.m.  the  Committee  adjourned  until  tomorrow,  Wednesday, 
August  20th,  1958,  at  10.30  a.m. 

Attest. 

James  D.  MacDonald, 

Clerk  of  the  Committee . 
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THE  SENATE 

STANDING  COMMITTEE  ON  BANKING  AND  COMMERCE 

EVIDENCE 

Ottawa,  Tuesday,  August  19,  1958 

The  Standing  Committee  on  Banking  and  Commerce,  to  which  was  referred 
Bill  C-37,  an  act  respecting  the  taxation  of  estates,  met  this  day  at  10.30  a.m. 

Senator  Salter  A.  Hayden  in  the  Chair. 

The  Chairman:  I call  the  meeting  to  order.  We  have  representatives  here 
of  the  Canadian  Life  Insurance  Officers  Association.  Mr.  Tuck,  who  is  the 
general  counsel;  and  Mr.  Graham,  who  is  general  counsel  for  Imperial  Life, 
will  you  come  forward,  please? 

Mr.  J.  A.  Tuck,  Q.C.:  Mr.  Chairman,  and  honourable  senators,  I am  general 
counsel  of  the  Canadian  Life  Insurance  Officers  Association,  an  association  of 
80-odd  life  insurance  companies  that  transact  virtually  all  of  the  life  insurance 
business  in  Canada.  With  me  is  Mr.  Graham,  the  general  counsel  of  the 
Imperial  Life,  chairman  of  our  committee  that  has  been  dealing  with  this 
matter,  and  Mr.  R.  D.  Taylor,  vice-president  and  general  counsel  of  the  Sun 
Life,  who  is  a member  of  the  committee;  and  Mr.  W.  T.  Morgan,  of  our  office. 

We  appreciate  very  much  the  chairman’s  invitation  to  express  our  views. 
We  have  given  considerable  study  to  the  aspects  of  the  legislation  that  affect 
life  insurance  policyholders  and  annuitants.  We  made  representations  to  the 
minister  and  to  the  officials  before  and  after  the  introduction  of  Bill  248, 
and  we  were  given  every  opportunity  to  state  our  views,  and  many  of  our 
suggestions  were  adopted. 

We  think  that  Bill  C-37  is  a great  improvement  over  the  present  law, 
and  that  it  will  be  so  regarded  by  the  millions  of  Canadians  who  hold  life 
insurance  policies  and  annuities.  However,  there  are  two  problems  that  still 
concern  us,  and  even  though  they  have  already  received  a great  deal  of 
consideration  by  the  minister  and  his  officials,  our  view  is  that  solutions  are 
possible  and  desirable.  These  problems  are,  firstly,  the  valuation  of  benefits 
payable  in  the  form  of  a life  income;  and,  secondly,  the  combined  effect  of 
income  tax  and  estate  tax  on  the  same  property. 

The  valuation  of  income  benefits  was  referred  to  yesterday  in  the  discus- 
sion of  widows’  pensions;  in  fact  it  was  mentioned  in  all  of  the  representations 
made  to  you.  Therefore,  I shall  try  not  to  be  repetitious  in  presenting  our 
views. 

Perhaps  I might  pinpoint  the  problem  in  this  way.  An  employer  grants 
identical  life  pensions  to  the  widows  of  two  employees.  The  employees  have 
no  right  whatever  to  dispose  of  or  control  these  pensions,  and  the  pensions 
are  not  commutable;  the  widows  are  the  same  age,  and  the  pensions  are 
identical  in  size  and  make-up.  At  the  date  of  death  one  widow  is  in  excellent 
health  and  would  probably  live  beyond  the  normal  expectation  of  life  for  a 
person  of  her  age.  The  other  widow  is  in  poor  health  and  has  no  expectation 
of  living  out  the  normal  span  of  life.  Yet,  the  bill  says,  the  two  pensions  are 
to  have  the  same  value.  This  is  in  our  view  unfair,  because  the  real  values 
are  far  apart.  No  willing  buyer  would  pay  the  same  price  for  the  two 
pensions. 
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This  trouble  is  created  by  the  use  of  the  insurance  or  averaging  principle 
as  the  sole  test  in  valuing  these  pensions.  Now  we  appreciate  the  difficulties 
of  arriving  at  the  true  value  of  each  pension,  because  it  is  not  practicable  to 
take  into  account  the  health  of  the  widow  or  her  prospects  of  remarriage  in 
the  case  of  a pension  that  cuts  off  at  remarriage.  We  do  believe,  however, 
that  there  should  be  a way  of  achieving  substantial  equity  in  the  application 
of  the  insurance  or  the  averaging  principle. 

The  best  solution  that  has  so  far  ocurred  to  us  is  to  vary  the  rule  in  the 
bill  that  the  value  of  an  asset  must  be  determined  for  all  time  at  the  date  of 
death  and  tax  settled  thereon  immediately.  We  think  this  rule  should  be 
varied  where  the  full  amount  of  a benefit  is  not  available  at  death.  Instead, 
a sort  of  Ruml  plan  for  ascertaining  the  tax,  mentioned  by  the  chairman 
yesterday,  might  be  introduced  for  income  benefits,  on  the  ground  that  no 
determinable  value  comes  into  being  until  a payment  is  actually  received. 

What  we  suggest  is  that  the  rate  of  duty  applicable  to  the  pension  be 
determined  at  the  time  of  death  by  valuing  the  pension  on  the  basis  in  the 
bill,  but  that,  instead  of  applying  the  rate  to  the  theoretical  value  so  determined, 
it  be  applied  to  each  payment  as  received.  This  would  mean  that  the  individual 
widow  would  not  be  taxed  on  values  that  never  actually  came  into  existence. 
The  revenue,  on  the  other  hand,  will  not  suffer  overall,  because  the  tax  payable 
on  the  extra  values  received  by  long-lived  widows  will  compensate  for  the 
short-fall  in  tax  on  widows  who  die  early. 

This  is,  in  our  view,  a proper  application  of  the  insurance  or  averaging 
principle. 

Our  second  point  relating  to  the  combined  effect  of  both  income  tax  and 
estate  tax  on  such  things  as  death  benefits  from  pension  plans  was  also  re- 
ferred to  in  the  representations  made  to  you  yesterday.  Sometimes  it  is  referred 
to  as  “double  taxation”,  the  inference  being  that  only  one  of  the  taxes  should 
apply.  This,  of  course,  ignores  the  fact  that  in  the  case  of  pension  plans  income 
tax  is  properly  leviable  because  the  tax  has  been  deferred  on  contributions 
made  to  the  plan  by  and  for  the  deceased. 

The  real  trouble  is  simply  that  the  combined  burden  is  very  heavy.  We 
think  it  should  be  lightened  and  yesterday  there  was  mention  made  of  the 
last  issue  of  the  Canadian  Tax  Journal,  in  which  it  is  said  “It  is  not  desirable 
that  we  perpetuate  tax  situations  where  the  simultaneous  impact  of  two  or 
more  levies  can  produce  a frequently  intolerable  burden.  Over  and  over  again 
the  tax  laws  have  lightened  the  blow  when  it  seemed  too  heavy.” 

One  of  the  taxes  might  be  permitted  to  be  deducted  from  the  benefit 
before  applying  the  other,  or  some  way  might  be  found  of  arriving  at  a saw-off 
of  one  of  the  taxes,  such  as  has  been  done  in  the  Income  Tax  Act  death 
benefits  from  individual  retirement  savings  plans,  where  under  the  new 
section  79B  income  tax  on  the  death  benefit  for  such  a plan  is  fixed  at  an 
arbitrary  amount  of  15  per  cent. 

Mr.  Chairman  and  honourable  senators,  we  thank  you  again  for  this 
opportunity  to  express  our  views. 

Senator  Croll:  With  respect  to  the  second  example  you  gave,  have  you 
got  figures  in  your  head  that  you  could  give  us?  Can  you  make  it  live  as  you 
did  the  first  one? 

The  Chairman:  That  is  the  combined  effect  of  income  tax  and  estate  tax. 

Mr.  Tuck:  Well  sir,  not  precisely  but  it  does  not  take  a very  large  death 
benefit  to  put  a widow  in  the  income  tax  bracket  of,  let  us  say,  35  per  cent. 
Assuming  the  estate  has  some  other  property  so  the  top  bracket  of  estate  tax 
might  run  to  35,  40  per  cent,  although  that  is  perhaps  a little  high. 

Senator  Aseltine:  That  would  be  on  a large  estate,  though. 


BANKING  AND  COMMERCE 


53 


Mr.  Tuck:  Say  it  ran  30  per  cent.  Now,  the  impact  of  35  and  30  is  going 
to  take  up  most  of  the  death  benefit. 

Senator  Euler:  Does  that  make  the  law  worse  than  at  the  present  time? 

The  Chairman:  There  is  no  change. 

Senator  Euler:  Is  one  any  better  than  the  other? 

Mr.  Tuck:  No,  there  is  no  change,  Senator  Euler. 

Senator  Croll:  Have  you  thought  of  something  that  is  workable  and  that 
is  fair  to  the  person  who  has  to  pay  the  tax  and  yet  doesn’t  deprive  the  Govern- 
ment of  too  great  a source  of  revenue  immediately? 

Mr.  Tuck:  We  have  thought  of  three  solutions.  One  solution  might  be  to 
say  in  the  Estate  Tax  Act  that  the  income  tax  on  such  payments  into  the 
future  is  assumed  to  be  a certain  amount.  We  could  not  know  for  sure  what 
the  income  tax  would  be,  but  could  make  some  arbitrary  assumption;  and 
then  apply  the  estate  tax  on  the  benefit  net  of  that  tax.  A second  and  more 
direct  way  would  be  to  say  in  the  Income  Tax  Act  that  the  income  tax  should 
fall  on  the  death  benefit  after  deducting  therefrom  the  estate  tax  that  had  been 
levied  on  it.  A third  way  would  be  to  again  use  some  arbitrary  rule  similar  to 
that  used  by  Parliament  last  year  in  the  retirement  savings  plan  legislation 
and  let  the  income  tax  on  a death  benefit  fall  at  a nominal  arbitrary  rate  of 
say  15  per  cent  so  that  the  estate  tax  plus  that  15  per  cent  would  not  together 
be  too  burdensome. 

Senator  Croll:  Yes,  but  that  could  be  a considerable  loss  of  revenue  in  the 
larger  estates,  could  it  not? 

Mr.  Tuck:  Well,  the  really  large  estates  are  not  involved  in  this  problem, 
Senator  Croll;  the  men  with  the  very  large  estates  have  not  been  in  pension 
plans. 

Senator  Leonard:  The  trouble  seems  to  be,  does  it  not,  that  the  income 
tax  has  not  been  paid  on  the  money  that  goes  into  the  pension  at  the  time  of 
death,  and  therefore  it  has  in  a way  been  deferred,  but  actually  it  is  still  a 
debt  that  has  been  paid  not  in  lifetime  but  afterwards,  but  the  fact  that  it 
is  a deferred  debt  is  not  taken  into  consideration  in  valuing  for  estate  purposes 
the  value  of  the  annuity? 

Mr.  Tuck:  Yes,  Senator  Leonard. 

Senator  Leonard:  That  makes  the  double  tax? 

Mr.  Tuck:  Well,  it  is  not  double  tax,  but  it  makes  the  impact  heavy. 

Senator  Leonard:  If  the  tax  had  actually  been  paid  in  lifetime  it  would 
not  have  been  there  for  a capital  tax  to  be  levied  on? 

Mr.  Tuck:  You  are  right. 

Senator  Leonard:  But  as  it  is  still  to  be  paid  then  the  estate  tax  comes 
in  and  taxes  a liability,  a deferred  liability? 

Mr.  Tuck:  A deferred  liability. 

Senator  Leonard:  And  if  you  were  to  set  say  a fixed  rate  of  15  per  cent 
as  the  income  tax  to  be  paid  on  that  annuity  the  same  as  under  the  self- 
retirement fund,  then  you  could  calculate  the  amount  of  the  deferred  tax 
liability  to  this  annuity  and  the  balance  would  be  the  capital  to  be  taxed  as 
an  estate  tax? 

Mr.  Tuck:  That  is  the  way  it  works  for  a retirement  savings  plan. 

Senator  Haig:  Why  should  a man  escape  tax  by  putting  his  money  into 
a pension,  to  avoid  a double  tax? 

Senator  Leonard:  No,  I am  not  trying  to  avoid  a double  tax. 

Senator  Haig:  You  are  making  the  man  escape. 
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Senator  Leonard:  Not  at  all. 

Senator  John  J.  Connolly:  I think  perhaps  Senator  Haig  is  right  and 
there  is  a measure  of  escape  from  tax  now,  because  under  a retirement  savings 
plan,  as  I understand  it,  when  a man  pays  in  the  amount  that  he  is  entitled 
to  pay  in  he  escapes  tax  perhaps  from  the  relatively  high  rate  that  he  would 
have  to  pay,  but  later  when  he  takes  his  money  out  and  survives  presumably 
his  income  has  fallen  a good  deal  and  so  the  tax  is  a good  deal  less  on  money 
that  he  earned  in  the  high  period.  It  seems  to  me  that  there  is  something  in 
what  Mr.  Tuck  suggests  here  that  might  interest  the  committee,  because  it 
breaks  down  the  capital  side  and  income  side  and  tries  to  do  something  a 
little  more  equitable  for  the  annuitant. 

Senator  Macdonald:  But  is  there  not  something  in  what  Senator  Haig 
says,  that  if  you  put  your  money  during  your  lifetime  in  a pension  that  estate 
is  going  to  get  preferred  treatment  to  the  man  who  does  not  put  his  money 
in  a pension? 

The  Chairman:  What  you  overlook,  senator,  is  that  there  is  a limitation 
on  the  amount  of  contribution  that  I can  make  to  a pension  plan  and  avoid 
payment  of  income  tax  currently. 

Senator  Croll:  Yes,  but  you  go  a step  further.  Sure,  what  you  are  doing 
is  quite  legal  and  laid  down. 

The  Chairman:  But  there  is  a limitation.  I can  only  contribute  up  to 
$1500. 

Senator  Croll:  But  let  us  assume  for  the  moment  that  ten  per  cent  of 
the  taxpayers  of  this  country  take  advantage  of  that.  They  are  people  apart, 
if  we  fall  in  line  with  the  suggestion  made  by  Mr.  Tuck — they  are  getting  a 
benefit  the  other  90  per  cent  are  not  getting  because  they  have  not  got  the 
annuity.  That  is  the  thing  that  is  troubling  me  at  the  moment. 

Senator  Macdonald:  I made  the  point  in  the  first  instance,  I suggested  it, 
and  I raised  it  for  clarification,  because  it  does  not  appear  clear  to  me  that 
the  man  who  puts  his  money  into  the  pension  is  not  getting  a preference  over 
the  man  who  does  not. 

Senator  Haig:  Correct. 

The  Chairman:  Now,  Senator  Croll,  the  only  point  that  I was  trying  to 
make  is  this.  There  was  a suggestion  that  this  would  be  an  escape  and 
people  would  rush  to  put  their  money  into  pensions.  All  I was  pointing  out 
was  that  you  could  only  get  an  exemption  for  income  tax  purposes  up  to  an 
amount  of  $1,500  a year,  which  the  Income  Tax  Act  permits.  If  you  make 
contributions  above  that  it  is  out  of  your  income  on  which  you  pay  taxes. 

Senator  Croll:  I am  only  getting  back  to  the  amount  we  are  permitted 
under  the  deferred  plan  to  put  aside  now.  I understand  that  it  was  not  the 
howling  success  we  thought  it  would  be.  Originally  when  that  measure  was 
passed  we  had  been  suggesting  to  the  Government  for  a great  number  of  years 
that  there  was  a class  of  people,  professional  people,  doctors,  lawyers  and 
engineers,  whose  earnings  moved  up  and  then  they  found  that  their  earnings 
were  down  and  they  were  not  able  to  save  enough  out  of  their  current  income 
because  of  the  high  taxation  and  so  something  had  to  be  done.  It  seemed  a 
reasonable  sort  of  thing.  Well,  you  could  not  limit  it  so  you  put  it  across  the 
board  and  gave  everybody  an  opportunity,  but  I repeat  again,  as  I was  told, 
that  it  was  not  taken  advantage  of  to  the  extent  that  we  thought  it  would  be 
taken  advantage  of.  But  there  is  a small  group  in  that  now,  they  are  deferring 
that  tax,  and  then  they  find  themselves  at  a future  time  with  that  tax  and  the 
estate  tax,  both  of  them.  Now,  if  we  do  something  on  that  account  we  are  giving 
them  an  advantage  that  does  not  come  to  the  great  majority  of  other  people. 
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That  is  the  thing  that  is  troubling  me,  and  how  can  you  run  an  income  tax 
department  if  you  differentiate? 

The  Chairman:  Of  course  in  dealing  with  pensions  we  are  only  dealing 
to  the  extent  of  people  who  have  pensions  and  they  are  a class  and  they  are 
a very  substantial  class. 

Senator  Leonard:  Mr.  Chairman,  if  I may  speak  for  a moment  on  Senator 
Macdonald’s  question.  I do  not  think  that  this  creates  any  preferance  for  an 
investment  in  an  annuity  over  any  other  investment.  Any  other  investment 
plus  the  annuity  will  still  be  subject  to  the  estate  tax.  The  difficulty  is  that  the 
annuity  is  subject  also  to  an  income  tax,  and  I think  if  I were  to  try  to  clarify 
the  position,  the  reason  it  is  subject  to  the  income  tax  is  because  the  contributor 
was  not  paying  income  tax  on  that  income  in  his  lifetime.  So  the  income  tax 
is  deferred  and  is  taken  out  of  the  annuity  later.  But  although  it  is  deferred, 
it  is  still  a liability.  If  the  man  owes  income  tax  in  the  last  year  of  his  life 
and  did  not  pay  it,  and  it  was  paid  after  his  death  by  his  estate,  it  is  allowed 
as  a debt,  a liability,  against  his  estate,  and  no  capital  tax  is  levied  on  that 
liability.  Through  this  medium  of  the  annuity  we  allow  these  income  tax 
payments  to  be  deferred  in  lifetime,  but  they  are  still  to  be  paid  after  death. 
It  is  quite  all  right  to  pay  the  capital  tax  on  capital  value  but  the  tax  on  the 
capital  value  should  allow  the  liability  to  be  paid  for  the  income  tax  that  has 
been  deferred. 

Senator  Macdonald:  That  is  taking  a different  attitude.  If  I understand 
you  correctly,  you  now  suggest  the  rate  on  the  succession  should  be  reduced  on 
account  of  the  part  of  the  succession  being  a debt  which  is  payable  to  the 
Government? 

Senator  Leonard:  Not  the  rate,  but  the  calculation  of  the  value  of  the 
annuity  should  be  lessened  by  the  value  of  the  tax  still  to  be  paid. 

Senator  Macdonald:  That  is  a different  proposal,  as  I understand  it. 

Senator  Leonard:  That  is  Mr.  Tuck’s  proposal. 

Senator  Macdonald:  I understood  Mr.  Tuck’s  proposal  was  that  the  income 
tax  rate  should  be  lessened  on  the  early  payments. 

The  Chairman:  That  was  one  proposal.  He  suggested  three  methods; 
the  third  method  was  to  strike  a flate  rate,  as  they  do  on  the  retirement  plan, 
of  15  per  cent. 

If  there  are  no  other  questions,  Mr.  Graham  would  like  to  add  a few 
words. 

Mr.  J,  W.  Graham,  Q.C.,  General  Counsel,  Imperial  Life:  Mr.  Chairman  and 
honourable  senators,  if  I may  give  an  example,  I think  it  might  clarify 
it  somewhat.  Under  the  provisions  of  section  79B,  which  is  the  individual 
retirement  savings  plan,  a man  saves  his  money,  he  gets  tax  relief,  and  at 
the  moment  of  his  death  there  is  a death  benefit  of  $10,000.  The  act  says  that 
income  tax  in  the  amount  of  15  per  cent  must  be  paid  thereon.  In  other  words, 
there  is  $1,500  worth  of  income  tax.  The  bill,  however,  says  that  estate  tax 
is  to  be  levied  on  the  whole  $10,000,  even  though  in  fact  he  receives  only  $8,500. 

On  the  other  side,  the  man  who  has  not  taken  advantage  of  section  79B, 
and  has  saved  his  money  after  tax,  presumably  will  end  up  with  a death 
benefit  of  $8,500.  He  pays  estate  tax  only  on  $8,500.  So,  rather  than  there 
being  a benefit  to  the  man  who  has  had  a tax  saving  during  his  lifetime,  in  that 
particular  example — and  it  is  not  uncommon — he  does  in  fact  pay  a larger 
estate  tax  than  the  man  who  does  not  take  adavantage  of  the  income  tax 
provisions. 

Senator  Aseltine:  Based  on  the  $1,500. 
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Mr.  Graham:  Yes. 

Senator  Haig:  But  he  has  had  interest  on  that  money  he  saved  and  did  not 
pay  out  in  income  tax.  If  he  does  not  pay  out  that  money  for  income  tax  until 
10  years  after,  he  is  drawing  interest  on  it  all  the  time. 

Mr.  Graham:  That  may  be  true,  senator,  but  if  this  is  done  through  an 
insurance  contract,  that  is  taken  into  account  in  the  determination  of  the 
premium. 

Senator  Haig:  Yes,  but  he  gets  the  benefit  of  it. 

Senator  Brunt:  It  is  included  in  the  $10,000. 

Senator  Haig:  Say,  I am  supposed  to  put  in  $10,000  every  year,  but  instead 
of  putting  in  that  amount  I pay  the  income  tax  on  it,  and  it  is  $8,500.  I keep 
putting  in  $8,500,  and  at  the  end  I am  clear.  On  the  other  hand,  if  I keep  the 
whole  $10,000,  I get  interest  on  the  $1,500  myself.  That  is  money  in  my  pocket 
or  in  my  investments,  and  I benefit  by  it. 

Mr.  Graham:  That  may  be  so,  sir.  I presume,  though,  in  the  determination 
of  the  artificial  rate  of  15  per  cent  income  tax  on  the  death  benefit,  it  was  felt 
that  was  a rough  equation  of  the  two.  My  point  only  was  to  show  that  in  the 
one  case  there  is  no  off-set  for  the  debt  which  is  payable,  and  that  is  the  15 
per  cent  for  income  tax.  You  are  paying  estate  tax  at  a higher  rate  on  money 
that  you  never  receive,  and  have  no  right  to  receive. 

Senator  Macdonald:  I want  to  be  clear  on  this  point.  If  I provide  for  a 
pension  on  which  I do  not  pay  income  tax,  at  my  death  the  amount  of  that 
pension  is  charged  with  15  per  cent  for  income  tax. 

The  Chairman:  Only  the  self-employed. 

Mr.  Graham:  Only  under  the  retirement  saving  plan. 

Mr.  Tuck:  I take  it,  Senator  Macdonald,  you  are  referring  to  the  purchase 
of  a pension,  an  individual  annuity  say,  that  does  not  fall  under  either  class 
of  pension  or  savings  plan;  it  is  neither  an  approved  pension  plan  nor  an 
approved  retirement  savings  plan.  You  do  not  get  a tax  deduction  on  your 
contribution.  Now  when  a death  benefit  from  that  falls  in,  there  is  a tax  on 
the  death  benefit;  but  you  referred  to  income  tax? 

Senator  Macdonald:  Yes. 

Mr.  Tuck:  Now  on  the  income  tax  side,  you  do  not  pay  on  the  whole 
pension  that  you  receive;  you  just  pay  on  the  interest  portion  of  each  payment. 

The  Chairman:  That  is,  in  the  case  of  an  annuity. 

Senator  Macdonald:  Yes. 

The  Chairman:  On  which  you  had  no  income  tax  deduction.  But  pension 
plans  are  in  a different  category. 

Senator  J.  J.  Connolly:  The  remarks  made  by  Mr.  Graham  with  respect 
to  the  retirement  savings  plan  would  apply  equally  to  approved  pension  plans 
as  well. 

Mr.  Graham:  The  difference,  Senator  Connolly,  of  course,  is  that  there  is 
not  in  the  legislation  a predetermined  artificial  rate  of  income  tax  on  those 
benefits. 

Senator  J.  J.  Connolly:  On  the  pension. 

Mr.  Graham:  On  the  pension  plan,  only  on  the  self-savers;  and  that  is 
one  of  our  three  alternative  suggestions,  that  there  might  well  be,  say,  15  per 
cent  as  an  artificial  figure  in  determining  the  value  there. 

Senator  J.  J.  Connolly:  That  is  by  this  administration. 

Mr.  Graham:  Precisely.  One  could  turn  it  around  the  other  way  and  say 
that,  in  the  case  of  those,  for  estate  tax  purposes,  they  would  be  valued  at 
85  per  cent  of  their  gross  value  at  the  time  of  death. 


BANKING  AND  COMMERCE 


57 


Senator  J.  J.  Connolly:  Could  I ask  one  more  question?  Do  you  think 
that  it  is  an  oversimplification  to  say  that  the  removal  of  section  26  from  the 
present  act  would  accomplish  what  you  suggest? 

Mr.  Tuck:  Yes,  it  is  somewhat  of  an  oversimplification.  If  the  death 
benefit  is  a lump  sum,  and  sometimes  it  is,  the  removal  of  section  26  would 
do  the  job.  But  where  the  death  benefit  is  spread  over  a number  of  years,  then 
in  addition  to  removing  or  adjusting  section  26,  there  would  have  to  be  some 
method  of  making  an  estimate  of  income  tax  liability. 

The  Chairman:  Any  other  questions? 

Senator  Croll:  How  long  has  section  34  (3)  been  on  the  statute  books? 
Look  at  section  26;  that  is  the  old  act.  Has  it  been  on  years  and  years? 

Mr.  Linton:  Since  1952. 

Senator  Croll:  That  was  put  on  in  1952? 

Mr.  Linton:  Yes,  sir. 

Senator  Croll:  Previous  to  that  what  did  it  say? 

Mr.  Linton:  Just  didn’t  say. 

Senator  Croll:  Didn’t  say  anything?  What  did  you  do? 

Mr.  Linton:  Well,  by  and  large,  we  did  what  the  section  put  in. 

Senator  Croll:  I see. 

Mr.  Tuck:  Thank  you  very  much,  Mr.  Chairman. 

Senator  J.  J.  Connolly:  I wonder  if  I could  ask  one  further  question? 

The  Chairman:  Yes,  go  ahead. 

Senator  J.  J.  Connolly:  Yesterday  a lady  was  here  talking  about  a 
situation  that  apparently  existed  in  the  previous  bill,  whereby  life  insurance 
purchased  on  the  life  of  a husband  out  of  money  supplied  by  the  husband 
to  the  wife  within  the  provisions  of  the  Income  Tax  Act  were  added  to  the 
estate.  Now  that  has  been  removed,  according  to  them.  Do  you  agree? 

Mr.  Tuck:  Yes,  it  has,  Senator  Connolly.  The  new  bill  puts  life  insurance 
in  the  same  position  as  any  other  form  of  property.  The  ownership  test 
applies.  The  wife  of  course  must  have  all  the  incidents  of  ownership. 

Senator  Aseltine:  It  is  an  improvement. 

Mr.  Tuck:  Yes. 

Senator  J.  J.  Connolly:  Does  the  same  apply  in  the  case  of  companies 
which  insure  their  officials,  executives? 

Mr.  Tuck:  Yes,  it  does.  There  is  a saving  clause,  Senator  Connolly,  for 
a controlled  corporation,  which  follows  the  principle,  apparently,  that  the 
person  can  be  insured  to  the  extent  that  he  helps  the  company  produce 
income;  and  the  officials  and  Mr.  Fleming  developed  a very  ingenious  rule 
to  that  end.  It  seems  to  us  that  it  is  probably  a very  practical  solution  of 
a very  difficult  problem.  Senator  Aseltine,  I am  glad  you  mentioned  that 
point,  because  we  have  had  quite  a bit  of  talk  on  these  two  points  that  are 
still  concerning  us,  but  as  I said  earlier,  we  do  feel  that  this  bill  is  a great 
improvement  over  the  existing  legislation. 

The  Chairman:  This  concludes  the  representations;  and  in  the  ordinary 
way  we  would  get  down  to  a section-by-section  consideration  of  the  bill, 
and  the  departmental  officers  are  here  for  whatever  explanation  we  might 
want  of  a section  as  we  go  along.  I have  this  suggestion  to  make:  when  we 
come  to  a section  where  there  is  a discussion,  and  it  is  indicated  that  an 
amendment  may  be  proposed,  it  does  not  seem  practicable  to  say  in  each 
case,  “We  will  send  for  the  minister  to  come  over  and  get  his  view  on  that 
particular  section”.  What  I was  going  to  suggest  instead  is  that  when  we 
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come  to  a subsection  or  a section  where  it  is  likely  that  an  amendment  will  be 
proposed,  we  should  stand  those  sections  in  a group,  ascertain  as  best  we  can 
what  is  the  nature  of  the  proposed  amendments,  and  then  stand  them,  and 
invite  the  minister  over  for  one  go  at  these  sections,  so  that  we  get  his 
point  of  view  at  one  time  in  relation  to  these  items.  In  view  of  the  discussions 
that  have  been  going  on  I think  I could,  as  a matter  of  fact,  indicate  the 
sections  where  something  might  develop — I do  not  say  successfully — but 
where  it  might  develop,  and  some  members  of  the  committee  would  have 
suggestions,  so  that  we  can  get  an  appreciation  of  what  a section  is  intented 
to  do,  from  the  departmental  representatives.  If  there  is  likely  to  be  an 
amendment  proposed,  we  stand  it,  and  then  the  minister  comes  over  and  tells 
us  his  views  with  respect  to  them;  then  we  decide  whether  we  are  going  to 
go  ahead  in  the  face  of  that  and  make  the  amendments.  I suggest  that  as  a 
procedure. 

Senator  Aseltine:  Agreed. 

Senator  Power:  I am  interested  in  only  one  part  of  this  act,  but  not  as 
respects  a particular  section — generally,  throughout  the  bill.  I would  like  to 
know  how  pensions  of  dependants  of  soldiers  who  die  as  a result  of  their 
war  disability  are  treated.  That  is  a general  subject  and  I see  reference 
to  it  in  about  three  sections  of  the  bill  and  I can’t  understand  it.  I wonder 
if  somebody  would  give  a general  explanation  of  that  now? 

The  Chairman:  I can  tell  you  generally  now  and  then  when  we  come 
to  the  sections  it  could  be  dealt  with  in  detail. 

Senator  Power:  I would  like  somebody  from  the  department  to  tell  me 
what  they  have  in  mind.  I think  they  are  trying  to  benefit  the  dependants 
but  I don’t  know  that  they  are  succeeding. 

The  Chairman:  I would  not  send  you  a bill  for  the  advice  I would  give 
you  Senator  Power. 

Senator  Croll:  I am  prepared  to  take  some  advice  from  the  Chairman 
now,  for  he  has  read  the  bill  and  understands  it.  Would  the  Chairman  indicate 
in  just  a rough  fashion  where  there  are  likely  to  be  amendments?  He  could 
do  it  by  sections. 

Senator  Aseltine:  I don’t  think  we  should  go  into  that  now. 

Senator  Macdonald:  I doubt  if  he  could  do  that. 

Senator  Croll:  He  has  indicated  he  could. 

Senator  Macdonald:  The  Chairman  could  indicate  sections  where  amend- 
ments might  be  made,  but  I might  feel  there  are  other  sections  that  should 
be  clarified.  I might  not  for  the  moment  have  any  amendment  in  mind  but 
certain  sections  might  not  be  clear  to  me. 

The  Chairman:  Would  you  like  somebody  from  the  department  to  clarify 
it? 

Senator  Macdonald:  Yes. 

Senator  Croll:  On  any  section  where  v/e  are  likely  to  offer  an  amend- 
ment I take  it  we  will  have  an  exhaustive  study  first  here  with  the  depart- 
mental officials? 

The  Chairman:  Yes,  so  there  will  be  a full  understanding  of  what  the 
sections  do.  Senator  Power,  I think  you  should  have  an  answer  now  to  your 
question. 

I think  Mr.  Linton  could  give  it  to  you. 

Mr.  Linton:  The  intention  of  the  act  is  to  exempt  such  pensions,  and  that  is 
achieved  by  section  7(1)  (f).  In  any  case  where  there  is  death  from  battle 
wounds,  and  so  on,  the  personal  exemptions  are  increased  by  50  per  cent  under 
section  7(3). 
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Senator  Power:  I don’t  get  that  one.  I understand  that  under  section  7 
there  is  a deduction  from  the  aggregate  net  value  for  persons,  successors, 
who  receive  a pension  under  the  Pension  Act. 

Mr.  Linton:  That’s  right. 

Senator  Power:  That  is  not  normally  the  dependant  of  someone  who  dies 
as  a result  of  war  wounds.  I understand  that  section  7(2)  is  a general  one 
dealing  with  all  pensions.  Does  that  refer  to  pensions  under  the  Pension  Act? 

Mr.  Linton:  Yes.  The  intent  of  subsection  (2)  is  to  make  these  deductions 
specific  to  the  persons  who  get  them  so  that  in  an  application  of  the  estate 
tax  principle,  that  person  will  not  acquire  a liability  in  respect  to  the  pension 
because  he  is  a residuary  legatee  or  something  of  that  kind.  Subsection  (2) 
is  simply  a mechanical  means  of  carrying  out  the  effect  of  subsection  (l)(f) 
and  the  other  subsections. 

Senator  Power:  I don’t  understand.  It  is  lack  of  knowledge  on  my  part 
but  first  of  all  you  say  that  for  the  purpose  of  ascertaining  the  aggregate 
net  value  that  is  going  to  be  taxed,  you  don’t  take  into  consideration  the  value 
of  the  pension. 

The  Chairman:  Yes,  you  do. 

Mr.  Linton:  That  is  the  result.  In  coming  to  the  aggregate  net  value, 
the  pension  would  be  in;  but  in  coming  to  the  aggregate  taxable  value,  which 
is  the  thing  the  tax  is  applied  on,  it  is  taken  out  again. 

The  Chairman:  You  put  it  in  and  take  it  out. 

Senator  Power:  Why  do  they  put  it  in  at  all? 

The  Chairman:  It  is  put  and  take. 

Senator  Power:  It  came  in  in  1942,  and  I say  this  to  my  shame  because 
I was  a member  of  the  Government  at  that  time.  I am  sorry  it  happened 
because  I think  it  is  an  atrocious  thing  that  somebody  who  dies  in  the  service 
of  his  country  should  have  his  estate  handled  in  this  way. 

Mr.  Linton:  In  the  old  act  it  came  into  the  tax  structure  and  so  helped 
govern  the  rate,  though  it  itself  was  not  taxed.  That  does  not  happen  here.  That 
has  been  eliminated  here. 

Senator  Power:  You  probably  know  of  cases,  as  I do,  where  there  was 
sufficient  capital  in  the  estate  added  to  the  taxable  value  of  the  pension  to 
bring  it  over  the  $50,000  limit,  and  that  was  taxed. 

Mr.  Linton:  That  is  right,  sir.  But  that  no  longer  happens  here.  Although 
it  goes  in  and  comes  out,  it  does  both  before  any  rates  are  established.  So  it  has 
no  effect  on  rates  or  tax. 

Senator  Connolly  ( Ottawa  West):  Why  should  it  go  in? 

Mr.  Linton:  It  is  simply  that  in  the  drafting  it  makes  the  section  on  pen- 
sions all  inclusive  without  having  a lot  of  exceptions.  Then  ther  is  a specific 
deduction  of  this  type  of  pension.  It  makes  a clearer  pattern  and  it  doesn’t 
result  in  any  of  these  indirect  taxations  the  old  act  had  that  Senator  Power 
has  referred  to. 

Senator  Brunt:  In  other  words,  all  the  pensions  go  in  at  first  and  this 
section  lifts  certain  ones  out? 

Senator  Leonard:  This  is  an  improvement  so  far  as  the  tax  on  soldiers’ 
pensions  is  concerned. 

Mr.  Linton:  Yes. 

Senator  Power:  What  is  meant  by  section  7(3)? 

Mr.  Linton:  It  increases  the  personal  exemption,  such  as  the  widow’s 
exemption,  and  all  those  other  similar  things. 

Senator  Power:  In  the  case  of  a person  killed  during  the  war? 
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Mr.  Linton:  Or  who  dies  as  a result  thereof.  It  reads:  “That  the  death  of 
such  person  was  attributable  to  wounds  inflected,  accident  occuring  or  disease 
contracted  while  Canada  was  at  war.  . .” 

Senator  Power:  Why  do  you  ask  the  Canadian  Pension  Commission  to 
give  you  a certificate?  Is  that  intended  to  eliminate  pensions  granted  to  widows 
on  the  presumption  that  if  there  is  over  50  per  cent  disability  the  widow  is 
entitled  to  a pension?  Where  a man  dies  not  as  a result  of  wounds  inflicted 
during  the  war — for  example,  he  might  die  as  a result  of  a motor  car  accident 
— I understand  there  is  a presumption  and  if  there  is  over  50  per  cent  dis- 
ability the  widow  gets  50  per  cent  of  the  pension.  That  is  what  happens,  if 
I am  not  mistaken. 

Mr.  Linton:  You  might  be  right.  I cannot  say  offhand  if  they  would  come 
into  the  Pension  Act  provisions  here,  but  the  introduction  of  this  last  part  with 
respect  to  a reference  to  the  Pension  Commission  is  at  least  in  part  to  insure 
that  these  allied  air  forces  and  naval  forces  people  can  have  some  means  to 
determine  whether  their  status  is  such  to  bring  them  into  the  same  category  as 
if  they  were  Canadians. 

Senator  Power:  If  this  were  interpreted  strictly  by  the  department,  as 
the  department  always  does,  you  would  eliminate  a large  number  of  the  war 
amputees  of  the  first  war  and  possibly  of  the  last  war  who,  under  a section  of 
the  Pension  Act  now  existing,  have  their  pension  increase  as  they  grow  older. 
That  is  sort  of  to  equalize  them  with  relation  to  those  who  suffered  from  an 
ordinary  disability  and  not  a gunshot  wound.  In  other  words,  those  who 
received  gunshot  wounds  in  the  face  of  the  enemy  are  given  some  provision 
whereby  as  their  age  increases  their  pension  increases,  and  50  per  cent  of  that 
goes  to  their  widow  whether  they  die  as  a result  of  the  war  wound  or  not. 
They  might  have  a leg  taken  off  as  a result  of  war  wounds  but  they  might  die 
of  cancer  or  something  else.  Under  this  bill  I am  afraid  these  people  would 
lose  the  benefits  they  get  from  the  Pension  Act,  and  I want  to  protest  against 
any  other  department  interfering  with  the  Pension  Act.  The  Pension  Act  is 
passed  by  Parliament  and  I don’t  think  the  other  departments  have  any  right 
to  play  with  it  in  any  way,  shape  or  from. 

Mr.  Linton:  Would  you  not  think  that  under  section  7(1)  (f),  if  it  is 
payable  under  the  Pension  Act  at  all,  it  itself  is  deductible? 

The  Chairman:  Yes. 

Mr.  Linton:  Whether  it  would  result  in  an  additional  exemption  in  other 
matters  under  subsection  (3)  I am  not  sure,  but  I don’t  think  it  could  become 
taxable  if  it  is  payable  under  the  Pension  Act. 

The  Chairman:  You  would  get  100  per  cent  in  any  event,  and  this  section 
gives  you  150  per  cent. 

Senator  Power:  What  does  thant  mean? 

Mr.  Linton:  It  increases  the  exemptions  of  widows  and  children  in  the 
cases  that  fall  under  it. 

Senator  Leonard:  Section  7(1)  (f)  just  applies  to  the  pension.  By  Section 
7(3)  if  a man  dies  and  leaves  $100,000  of  other  assets  apart  from  his  war 
assets,  and  he  dies  as  a result  of  wounds  received  in  action,  then  his  widow’s 
exemption  is  raised  from  $60,000  to  $90,000,  and  the  children’s  exemption  is 
raised  from  $10,000  to  $15,000. 

Mr.  Linton:  That  is  right,  sir. 

Senator  Power:  With  regard  to  this  extra  benefit  of  50  per  cent,  am  I to 
understand  that  those  who  are  in  receipt  of  the  amputations  pension  will  not 
benefit  unless  the  Canadian  Pensions  Commission — 
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Mr.  Linton:  They  would  not  benefit  under  (3),  but  they  would  under 
(f)  with  regard  to  the  pensions  themselves. 

Senator  Power:  They  would  not  benefit  under  (3)? 

Mr.  Linton:  I would  say  not,  no. 

Senator  Power:  And  that  means,  then,  that  the  Canadian  Pensions  Com- 
mission may  award  a pension  to  a widow,  and  does,  there  is  no  discretion 
under  certain  statutory  provisions,  but  that  that  person  will  not  get  the  benefit 
of  this  150  per  cent,  whereas  others  would? 

Mr.  Linton:  I would  say  so,  yes. 

Senator  Power:  I would  say  so,  yes.  To  my  mind,  even  though  it  does 
give  a benefit  I do  not  think  another  department  should  have  the  right  to  do 
that,  or  should  do  it. 

Senator  Macdonald:  Does  she  get  the  benefit  up  to  100  per  cent? 

Mr.  Linton:  Yes. 

Senator  Power:  But  here  is  another  department  which  has  not  studied  all 
the  questions  relative  to  Canadian  pensions  given  to  ex- soldiers  and  their 
dependents,  bringing  in  a provision  which  gives  a benefit  to  certain  categories 
at  the  expense  of  those  others.  I am  not  complaining  about  the  150,  but 
what  I am  complaining  about  is  another  department  interfering.  Here  is  the 
judgment  of  Parliament  down  through  the  years.  They  have  had  pension 
commissions  after  pension  commissions.  Probably  the  soldiers  and  their 
dependents  will  be  glad  to  get  that  percentum,  but  I do  not  think  it  is  a proper 
thing  to  do  for  this  kind  of  legislation. 

The  Chairman:  It  is  beneficial. 

Senator  Power:  It  is  beneficial  to  some.  Certainly  you  will  get  pressure 
from  the  others. 

The  Chairman:  Yes. 

Senator  Macdonald:  Does  this  not  augment  the  provisions  of  the  Pensions 

Act? 

Senator  Power:  Yes,  in  some  instances,  but  not  in  all  the  instances 
wherein  pensions  are  awarded  to  dependents;  at  least,  I do  not  think  it  does. 

Senator  Macdonald:  The  amount  of  the  pension  is  not  affected  by  this 
act  in  any  way. 

Senator  Power:  No. 

Senator  Macdonald:  And  the  full  pension  is  deducted,  but  in  addition  to 
that  under  the  provisions  of  this  act  provision  is  made  for  giving  an  additional 
exemption  to  certain  widows  of  men  who  die  as  a result  of  war  injuries. 

Senator  Power:  That  is  right. 

Senator  Macdonald:  This  act  gives  the  additional  benefit. 

The  Chairman:  It  increases  the  exemption,  yes,  so  it  is  properly  under 
this  act. 

Senator  Power:  It  is  under  this  act,  but  my  understanding  down  through 
the  years  all  the  time  I was  connected  with  pensions  was  that  benefits  to 
soldiers  and  their  dependents  would  be  dealt  with  by  another  department,  and 
not  by  this  department. 

The  Chairman:  In  that  case,  then,  following  out  your  suggestion,  matters 
relating  to  estate  tax  of  deceased  soldiers  would  come  under  the  Pension  Act, 
and  you  just  could  not  justify  that. 

Senator  Power:  No,  not  necessarily,  because  all  benefits  for  deceased 
soldiers  right  from  the  start  have  been  excluded  from  any  other  acts;  that  is 
taken  for  granted. 

The  Chairman:  Have  we  got  the  information  you  wished,  senator? 
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Senator  Power:  I am  not  sure  that  the  information  is  just  as  exact  as  I 
want  it  to  be,  and  I would  like  to  check  on  that  from  some  other  sources. 

The  Chairman:  Well,  we  will  be  dealing  with  that  section  in  order  when 
we  reach  it. 

On  Section  2 — Persons  domiciled  in  Canada. 

The  Chairman:  Now  shall  we  start  with  section  2 of  the  bill?  Is  there 
any  comment  or  discussion  on  section  2? 

Senator  Brunt:  I raised  the  question  of  domicile  and  residence,  and  I 
certainly  would  like  to  hear  from  the  official  as  to  why  “domicile”  is  used  in 
this  particular  section  in  preference  to  “residence”.  In  the  Income  Tax  Act 
“residence”  is  used,  and  probably  for  a very  good  reason  “domicile”  is  used 
here,  but  my  present  feeling  is  that  it  should  be  amended.  However,  I am  not  set 
in  that  opinion  by  any  means. 

Mr.  Linton:  In  view  of  the  fact  that  this  point  came  up  in  the  represen- 
tations and  in  the  Senate  itself  we  had  a study  made  by  Mr.  DeWolf,  of  our 
department,  on  that,  and  he  is  prepared  to  make  a statement,  if  that  is  in  order. 

Mr.  A.  L.  DeWolf: 

The  primary  purpose,  I should  say,  for  “domicile”  as  opposed  to  “residence” 
is  that  a person  may  have  a number  of  residences,  but  only  one  domicile.  Now, 
in  taxing,  it  is  a distinct  advantage  that  only  one  jurisdiction  will  tax  all  of 
the  personal  property  and  the  real  estate.  Now,  if  we  have  a question  of 
residence  as  the  basis  a person  may  have  a residence  in  a number  of  juris- 
dictions; he  may  have  a residence  in  Canada,  a residence  in  the  United  States, 
and  one  in  Great  Britain,  which  would  mean  that  three  jurisdictions  would  be 
taxing  all  of  the  assets.  In  most  of  the  other  jurisdictions,  particularly  the  ones 
we  have  treaties  with — we  have  treaties  with  Great  Britain,  the  United  States, 
France,  Ireland  and  South  Africa — of  those  five  only  one  basis  taxation  on 
residence.  All  of  the  others  are  concerned  with  domicile  and  tax  on  domicile, 
and  the  research  that  I have  made  leads  me  to  believe  that  our  taxing  laws  fit 
in  with  the  other  jurisdictions  far  better  on  a domicile  basis  rather  than  on  a 
residence  basis;  so  for  the  reason,  first  of  all,  that  a person  can  have  but  one 
domicile.  Domicile  seems  to  be  the  better  principle  and  secondly,  for  the  reason 
that  the  other  jurisdictions  tax  accept  the  basis  of  domicile  as  the  principle  on 
which  tax  should  be  levied,  it  fits  in  better  with  the  other  jurisdictions. 

Senator  Bouffard:  Is  it  not  true  also  that  the  provinces  tax  on  a domicile 
jurisdiction? 

Mr.  DeWolf:  They  tax  on  the  domicile,  that  is  correct. 

Senator  Brunt:  Has  the  use  of  the  word  “residence”  in  the  Income  Tax 
Act  provided  a difficulty? 

Mr.  DeWolf:  I do  not  believe  so,  but  I believe  that  there  you  are  taxing 
a very  different  thing.  In  taxing  estates  you  are  taxing  the  wealth  of  a person 
that  has  been  accumulated  throughout  his  existence;  he  has  it  located,  and  he 
is  principally  located,  in  some  particular  place.  Whereas  for  income  tax  he 
may  for  a short  time  go  somewhere  else  to  live  and  to  earn  his  income,  and  I 
believe  that  it  is  fair  to  tax  income  earned  within  the  year  on  a residence  basis; 
but  when  you  come  to  tax  all  the  wealth  that  he  has  accumulated,  then  I suggest 
that  you  should  look  to  his  domicile. 

Senator  Taylor  ( Norfolk ) : As  a matter  of  fact,  is  the  domicile  not  a 
permanent  residence? 

Mr.  DeWolf:  Well,  permanent  residence  and  domicile,  I believe  are  the 
same.  You  might  qualify  the  word  “residence”  to  bring  it  to  exactly  what  the 
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meaning  of  domicile  is.  The  advantage,  of  course,  in  using  “domicile”  is  that 
you  have  jurisprudence  developed  defining  domicile,  and  you  know  what  it 
means,  whereas  if  you  qualify  the  word  “residence”,  you  don’t  know  what  it 
means  until  it  is  interpreted  by  the  courts. 

Senator  Brunt:  Under  the  present  act  the  question  of  domicile  will  be 
determined  by  the  taxing  authorities;  isn’t  that  correct? 

Mr.  DeWolf:  That  is  correct. 

Senator  Brunt:  Now,  is  it  not  a fact  that  in  England  on  the  taxation  of  any 
estate,  the  question  of  domicile  is  decided  by  the  court  before  any  taxation  is 
imposed? 

Mr.  DeWolf:  Well,  it  would  not  be  referred  every  time  to  the  court.  The 
taxation  authorities  would  decide. 

Senator  Brunt:  But  it  would  be  decided  at  the  time  of  taking  out  letters 
of  administration.  The  probate  court  in  England  decides  the  question  of  domicile 
before  the  taxing  authorities  can  impose  any  tax. 

Mr.  DeWolf:  I have  not  the  information  on  that,  Senator,  but  I believe 
that  they  would  first  of  all  determine  whether  he  was  resident  in  the  jurisdic- 
tion and  then  the  domicile  question  would  be  in  their  minds  in  request  of  the 
probate. 

Senator  J.  J.  Connolly  (Ottawa  West):  That  is  difficult  too,  is  it  not? 

Mr.  DeWolf:  That  is  correct. 

Senator  Brunt:  Would  you  give  consideration  to  the  defining  of  domicile 
in  the  act? 

Mr.  DeWolf:  I shudder  to  do  that.  Domicile  is  where  a person  has  his 
permanent  home. 

Senator  Croll:  Domicile  is  defined. 

The  Chairman:  No. 

Senator  Macdonald:  I would  suggest  that  Senator  Brunt  prepare  an 
amendment. 

Senator  Brunt:  I am  not  insisting,  I just  asked  if  you  would  consider 
defining  domicile. 

Mr.  DeWolf:  I think  a short  concise  statement  on  what  domicile  includes 
would  be  pretty  difficult  to  draw  up. 

The  Chairman:  It  would  be  a pretty  long  short  statement? 

Mr.  DeWolf:  Yes,  it  certainly  would. 

Senator  J.  J.  Connolly  ( Ottawa  West):  Mr.  Chairman,  I think  when 
discussing  the  case  of  an  American  citizen  who  came  to  Canada,  lived  here 
for  many  years,  accumulated  his  wealth  here  but  was  till  a United  States 
citizen,  and  perhaps  his  children  went  to  the  United  States  to  be  educated,  the 
suggestion  was  made  that  perhaps  in  those  circumstances  his  domicile  was  in 
the  United  States  and  that  therefore  on  his  Canadian  wealth  there  would 
not  be  anything  like  the  tax  paid  to  the  Canadian  authorities  that  might 
otherwise  be  paid. 

Mr.  DeWolf:  That  is  very  apt  to  happen  both  ways,  a person  goes  to  the 
United  States  and  leaves  his  money  in  Canada.  Perhaps  he  goes  there  because 
he  feels  that  climate  is  better  for  the  winter  months,  but  anyway  he  goes  and 
lives  a part  or  most  of  his  time  in  the  United  States.  If  he  has  accumulated 
wealth  in  Canada  and  if  he  is  still  domiciled  in  Canada  we  will  tax  him.  On 
the  other  hand,  there  may  be  persons  who  come  to  Canada,  accumulate  their 
wealth  in  Canada,  yet  never  establish  a domicile  in  Canada.  We  lose  out 
there. 
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Senator  J.  J.  Connolly  ( Ottawa  West):  Is  there  no  tax  agreement  that 
covers  that  point? 

Mr.  DeWolf:  No. 

Senator  Macdonald:  It  happens  when  a Canadian  citizen  goes  to  the 
United  States  for  health  purposes,  who  has  accumulated  his  wealth  in  the 
United  States  and  dies,  and  the  United  States  authorities  says  this  man  is 
domiciled  in  the  United  States  and  you  say  he  is  domiciled  in  Canada.  Who 
decides  that  question? 

Mr.  DeWolf:  As  suggested  previously  the  courts  may  decide  the  question, 
and  we  have  provision  in  our  tax  treaty  that  we  will  tax  on  the  basis  of  him 
being  domiciled  in  Canada  and  they  will  tax  on  the  basis  of  him  being 
domiciled  in  the  United  States,  and  then  under  the  provisions  of  the  treaty 
there  would  be  tax  credits  so  that  there  would  not  be  double  tax  paid. 

The  Chairman:  There  is  a treaty,  is  there,  for  the  avoidance  of  double 
taxation  which  would  deal  with  that  particular  situation? 

Mr.  DeWolf:  Yes,  there  is,  Mr.  Chairman. 

Senator  Macdonald:  There  is  in  that  particular  country,  but  we  have  not 
got  treaties  with  countries  other  than  the  ones  you  named. 

Mr.  DeWolf:  No,  that  is  right,  we  have  treaties  only  with  five. 

Senator  Leonard:  Mr.  Chairman,  I think  under  section  2 is  the  proper 
place  for  me  to  bring  up  again  the  question  of  taxation  on  real  estate  in 
foreign  countries  owned  by  Canadians,  a provision  which  is  now  introduced 
in  this  bill.  The  Minister  of  Finance  dealt  with  that  question  yesterday,  but 
I would  like  to  have  further  information  from  the  officials  of  the  department. 
Let  me  make  my  point  clear:  I am  not  objecting  to  the  taxation  of  foreign 
real  estate  held  by  Canadians  if  it  would  stop  there.  I understand  that  the 
department  under  the  estate  tax  can  bring  in  all  the  assets  of  a Canadian 
for  taxation  and  can  treat  real  estate  in  the  same  way  as  moveable  property. 
What  concerns  me  is  that  if  the  United  Kingdom  for  example  adopts  the  same 
rule  as  we  do,  which  hitherto  they  have  not  done,  then  what  will  be  the  effect 
on  the  movement  of  capital  for  investment  in  Canadian  real  estate.  My  own 
impression  is  that  there  has  been  a great  deal  more  money  invested  in  real 
estate  in  Canada  by  people  from  Britain  than  there  has  been  by  Canadians 
in  the  U.K.,  and  I think  that  would  apply  generally  to  other  countries  too. 
I do  not  like  to  see  artificial  barriers  raised  to  hamper  that  movement  of 
capital,  and  if  the  result  is  to  be  that  British  capital  would  be  stopped  from 
coming  into  Canada  for  investment  in  real  estate,  and  that  would  be,  on 
balance,  more  than  we  would  stop  Canadian  capital  going  outside  the 
country,  then  I think  it  would  not  be  to  our  advantage  and  would  be  just 
raising  another  barrier,  in  the  same  way  as  a trade  barrier  is  raised,  against 
the  movement  of  capital  into  Canada. 

How  far  has  the  Department  of  Finance  studied,  or  how  far  has  the  Depart- 
ment of  National  Revenue  studied  the  question  of  the  effect  of  changing  the 
law  on  taxation  and  real  estate  in  so  far  as  it  applies  to  the  movement  of 
capital  in  and  out  of  Canada? 

The  Chairman:  Dr.  Eaton  is  going  to  answer  that  question,  Senator 
Leonard. 

Dr.  A.  K.  Eaton  ( Assistant  Deputy  Minister  of  Finance ) : Perhaps  beginning 
at  the  beginning  I should  say  I have  never  heard  any  reasonable  argument 
on  principle  for  not  including  foreign  real  estate.  I agree  that  this  is  unusual 
because  most  countries  have  not  in  practice  included  it,  and  I think  the  explana- 
tion is  this:  I have  talked  with  Department  of  Internal  Revenue  officials  of  the 
United  States  about  this  and  it  semed  to  us  that  the  reason  for  what  I would 
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regard  as  an  anomoly  has  arisen  because  it  was  the  practice  in  the  old  days 
before  there  were  any  such  things  as  tax  credits.  In  these  days  there  are  tax 
credit  conventions  but  that  is  a relatively  modern  device,  which  gives  credit 
for  taxes  paid  in  another  jurisdiction.  It  seemed  to  us  in  talking  this  over  that 
formerly  it  was  quite  clear  that  the  foreign  country  was  going  to  tax  that 
property  situated  within  their  borders,  and  if  the  country  of  domicile  did 
the  same  then  there  would  be  double  taxation  and  that  would  be  too  bad. 
I suggest  that  that  is  one  explanation. 

It  seems  to  me  it  is  definitely  an  anomoly  and  as  I have  said  I have  never 
heard  any  good  reason  in  principle  why  we  should  not  do  that. 

Senator  Leonard,  I take  it  that  you  are  raising  a question  whether,  on 
policy  it  is  good  we  should  do  this  for  on  balance  we  might  lose  on  the  movement 
of  capital  into  Canada.  I take  it  the  reasoning  behind  that  as  to  how  that  would 
occur  would  be  this:  United  Kingdom  rates  are  much  higher  than  ours  and 
if  the  United  Kingdom  did  not  tax  the  real  estate  situated  in  Canada,  that 
person  would  get  off  with  lower  Canadian  rates  and  therefore  there  is  some 
incentive  to  invest  here  and  move  in  capital.  I think  that  is  a fair  reason. 
Now,  how  much  actual  incentive  that  would  create  I am  not  prepared  to  say 
but  I would  like  to  make  this  comment:  you  can  always  attract  capital  to  a 
country  by  giving  tax  exemption.  Generally  we  have  been  against  this.  A 
number  of  times  it  has  been  said  that  if  you  give  a tax  exemption  you  will 
get  a great  inward  movement  of  capital  and  that  is  very  true.  You  would 
have  to  weigh,  in  deciding  this  on  policy,  whether  by  giving  tax  exemption 
to  our  people  in  respect  of  assets  abroad  you  offset  that  against  the  amount  of 
movement  in  of  capital  that  you  would  accomplish  by  doing  that  on  the 
assumption  that  if  you  do  it  they  will  do  the  same. 

Those  are  the  issues. 

The  Chairman:  I would  think  income  tax  would  be  a greater  attraction 
than  estate  tax. 

Dr.  Eaton:  I would  be  inclined  to  agree.  Let  us  assume  I am  wrong,  I 
would  still  argue  that  it  is  entirely  proper  that  in  your  general  law  you  should 
include  that  provision.  After  having  done  that,  if  you  are  convinced  vis-a-vis 
the  United  Kingdom  that  on  balance  it  would  be  better  not  to  do  that,  remove 
it  by  treaty.  Then  the  exemption  will  apply  only  to  that  country,  and  not  to 
the  other  countries  you  want  to  include.  But  I say,  put  the  provision  in  your 
general  law  as  a blanket  to  take  care  of  the  movement  funds  to  countries  where 
there  are  no  succession  duties.  That  is  where  the  danger  lies. 

Senator  Leonard:  You  suggest  that  even  though  it  is  in  here,  it  is  still 
open  to  negotiation  by  way  of  treaty  with  the  United  Kingdom  with  respect 
to  real  estate  tax? 

Dr.  Eaton:  Yes;  and  I would  think  the  minister  would  be  open  to 
argument  whether  on  balance  it  was  a good  thing  vis-a-vis  the  United 
Kingdom. 

Senator  Leonard:  As  long  as  that  door  is  not  closed,  I think  it  is  worth 
further  consideration. 

Dr.  Eaton:  That  door  is  not  closed. 

Senator  Connolly  ( Ottawa  West):  Succession  duty  laws  or  the  death 
duty  law  in  the  United  Kingdom  and  in  the  United  States  do  not  tax  foreign- 
held  real  estate. 

Dr.  Eaton:  That  is  correct.  I believe. 

Senator  Leonard:  Is  it  not  also  true  that  the  jurisdiction  over  real  estate 
has  been  with  the  territory  where  the  real  estate  is  located  and  not  with  the 
jurisdiction  of  domicile,  and  this  applies  to  the  transfer  of  real  property,  to 
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successions,  and  to  estate  taxation?  The  law  generally  relating  to  real  estate 
has  been  that  it  was  subject  to  the  jurisdiction  of  situs. 

I quite  disagree  with  your  suggestion  that  it  is  an  anomaly,  because  the  only 
reason  we  ever  got  into  the  matter  of  tax  credits  was  because,  moveable 
property  being  capable  of  being  moved  from  one  jurisdiction  to  another, 
as  a result  we  got  into  double  and  triple  taxation,  and  we  had  to  develop 
reciprocal  agreements.  It  was  just  that  simple:  you  tax  real  estate  where  you 
find  it.  There  was  only  one  rate  to  be  made,  and  no  credits  to  be  applied 
in  the  process— a very  simple  matter. 

Dr.  Eaton:  I suggest  it  involves  a question  of  fairness  and  equity  as  between 
persons  domiciled  in  one  country  and  another  country;  in  one  case  you  are 
applying  a lesser  rate  on  the  total  estate.  If  you  allow  the  deduction,  it  is 
not  brought  in;  it  is  not  in  the  ordinary  deduction. 

The  Chairman:  The  bringing  of  it  in  has  the  effect  of  increasing  the  rate. 

Dr.  Eaton:  Yes.  Even  though  you  take  it  out  afterwards,  it  is  a matter 
of  bringing  it  into  the  estate  to  have  the  tax  applied.  The  practice  that  has 
been  developed  in  recent  years  is  that  the  country  of  source  has  the  prior 
right.  That  principle  has  been  generally  accepted. 

Senator  Leonard:  The  country  of  domicile? 

Dr.  Eaton:  No,  the  country  of  source,  both  with  respect  to  the  prior  right 
of  income  tax,  and  estate  tax.  The  tax  would  remain  with  the  country  of 
domicile,  or  the  country  of  residence  in  the  case  of  income  tax;  it  gives  the 
credit.  That  is  the  pattern  that  has  been  followed  over  the  past  few  years. 
That  being  so,  it  is  no  longer  rational  that  we  should  leave  out  any  part  of 
the  estate,  merely  because  it  is  being  taxed  in  another  country.  The  whole 
mechanism  is  there  to  give  credit,  as  the  foreign  country  does. 

Senator  Connolly  ( Ottawa  West):  But  Dr.  Eaton,  real  estate  is  on  a 
different  plain  from  personal  property.  Would  you  not  say  the  traditional 
way  of  dealing  with  real  estate,  as  Senator  Leonard  says,  is  to  deal  with 
it  under  the  law  of  situs,  where  it  is  located.  You  are  going  to  have  to  re- 
negotiate some  of  you  tax  treaties,  particularly  with  the  United  States. 

Dr.  Eaton:  That  is  correct. 

Senator  Connolly  ( Ottawa  West):  The  minister  said  he  thought  this 
point  might  be  answered  later.  Do  you  think  this  is  an  important  source 
of  additional  revenue  to  the  Exchequer?  I agree,  it  is  pretty  hard  to  assess. 

Dr.  Eaton:  It  is  hard  to  guess,  but  I do  suggest  that  there  is  a pretty  wide 
open  loop-hole  in  our  law. 

The  Chairman:  Is  it  a loop-hole  that  has  always  been  there,  or  is  it  a 
matter  of  design? 

Dr.  Eaton:  It  has  been  there,  and  I am  a little  surprised  it  has  existed 
so  long. 

Senator  Connolly  ( Ottawa  West):  Were  you  thinking  mainly  of  people 
who  might  go  to  jurisdictions  and  buy  real  estate  where  there  appears  to  be 
no  death  duty  involved? 

Dr.  Eaton:  That  is  correct.  It  is  as  simple  as  that. 

Senator  Thorvaldson:  Has  it  been  done? 

Dr.  Eaton:  I can’t  answer  that. 

Senator  Power:  Jersey  Island. 

Senator  Brunt:  And  Nassau. 

Dr.  Eaton:  They  are  within  commuting  distance  by  plane. 

The  Chairman:  Any  other  questions  on  this  section? 
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Senator  Leonard:  I suggest  it  stand. 

Section  2 stands. 

On  section  3 — property  included. 

The  Chairman:  Section  3 deals  with  what  property  is  to  be  included  in 
computing  the  aggregate  net  value.  We  are  dealing  with  several  subsections 
here,  and  I would  hope  we  could  pass  some  of  them.  Section  3(1)  says: 

There  shall  be  included  in  computing  the  aggregate  net  value  of 
the  property  passing  on  the  death  of  a person  the  value  of  all  property, 
wherever  situated,  passing  on  the  death  of  such  person,  including, 
without  restricting  the  generality  of  the  foregoing, 

(a)  all  property  of  which  the  deceased  was,  immediately  prior  to  his 
death,  competent  to  dispose; 

Senator  Bouffard:  I have  one  question  to  ask.  In  the  provinces  which 
have  community  of  property,  as  you  know  all  the  assets  of  both  spouses 
come  into  one  common  partnership,  and  it  is  divided  among  the  two  of  them 
on  dissolution;  but  during  the  lifetime  of  the  husband  he  has  the  only  right 
to  dispose  of  property,  though  it  belongs  to  the  partnership.  Would  that  mean 
that  the  community  of  property  would  not  be  recognized  because  the  man  had 
the  right  to  dispose  of  all  the  partnership  property? 

Mr.  Linton:  Mr.  Chairman,  competency  to  dispose,  as  we  understand  it, 
means  competency  to  dispose  unfettered  in  any  way.  Since  in  the  disposition 
of  a community  of  property,  the  husband  is  considerably  fettered,  we  would 
regard  tax  as  only  extending  to  the  half  that  is  his,  and  not  to  the  half  that 
is  the  wife’s. 

Senator  Bouffard:  Your  interpretation  is  all  right,  but  if  you  look  at  the 
article  as  it  is  drafted,  it  does  not  read  that  way. 

Mr.  Linton:  It  depends,  I think,  on  what  you  mean  by  “competency  to 
dispose”.  We  have  done  some  work  on  that.  The  phrase  comes  from  the 
English  legislation,  and  it  has  been  pretty  well  decided  in  England  that  “com- 
petency to  dispose”  as  in  this  expression  means  “free  competency”  to  be  able 
to  give  it  away,  to  appropriate  it  himself,  to  do  anything  with  it  he  likes.  The 
husband  in  community  is  pretty  free,  but  he  is  not  that  free.  He  could  not 
give  it  to  anyone  but  his  common  children. 

Senator  Bouffard:  He  could  give  it  to  anyone  he  wants  to. 

Senator  Bradley:  Would  that  cover  power  of  appointment? 

Mr.  Linton:  It  would  cover  a general  power  of  appointment. 

Senator  Bradley:  The  man  can  have  general  power  of  appointment,  but 
not  a particular? 

Mr.  Linton:  That  is  right. 

Senator  Bouffard:  The  only  thing  I would  like  to  know  is  whether  after 
death  community  of  property  would  not  be  recognized  by  the  department  for 
estate  tax  purposes.  That  should  be  settled. 

Mr.  Linton:  We  did  not  think  there  was  any  doubt  about  it.  We  thought 
this  clearly  recognized  that  in  community,  only  the  half  that  was  the  husband’s 
would  be  taxed. 

Senator  Bouffard:  And  even  including  the  property  that  was  disposed 
of  before? 

Mr.  Linton:  If  it  was  disposed  of  by  him  by  way  of  gift,  it  would  come 
under  the  gift  section. 

Senator  Bouffard:  Yes. 

Mr.  Linton:  Unless  it  was  taxed  under  any  other  section  . . . 
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Senator  Methot:  Is  this  a new  section? 

Mr.  Linton:  No. 

Senator  Methot:  It  was  in  before,  it  has  been  applied  in  the  province  of 
Quebec,  and  you  never  tax  that  half  of  the  community. 

Senator  Bouffard:  I would  not  go  that  far.  In  the  last  case  heard  by  the 
Appeal  Board  the  department  has  gone  to  appeal  because  the  board  decided 
that  the  community  of  property  should  be  divided  for  the  purpose  of  an 
estate  tax.  I understand  the  department  is  going  to  appeal  on  that  question. 

Mr.  Linton:  I think  in  that  case  it  refers  to  income  tax,  in  determining 
whether  the  income  was  taxable. 

Senator  Bouffard:  Exactly. 

Mr.  Linton:  It  does  not  arise  under  this  act;  under  the  present  act  we 
have  always  presupposed  that  the  wife’s  half  was  not  reached  by  the  legislation. 

The  Chairman:  Section  3(1)  (b)? 

Some  Senators:  Carried. 

The  Chairman:  Section  3(1)  (c)? 

Some  Senators:  Carried. 

Subparagraphs  (a),  (b),  (c),  (d),  and  (e)  agreed  to. 

On  subparagraph  (f): 

The  Chairman:  Senator  White,  I believe  you  have  something  to  say  about 
this? 

Senator  White:  I would  like  to  ask  Mr.  Linton,  first,  in  connection  with 
subparagraph  (a)  all  property  which  the  deceased  is  competent  to  dispose  of. 
Would  you  say  that  the  deceased  is  competent  to  dispose  of  joint  property? 

Mr.  Linton:  I do  not  think  the  question  would  arise,  when  we  have  a 
subsection  dealing  specifically  with  joint  property.  The  specific  clause  would 
have  to  be  applied  in  relation  to  the  joint  property. 

Senator  White:  When  this  matter  was  before  the  other  committee,  the 
minister  made,  on  pages  16  and  17  of  the  report,  a very  full  statement,  and 
reading  that  .statement  you  would  get  the  impression  that  the  joint  property 
was  exempt. 

Mr.  Linton:  Yes.  Well,  that  is  not  true,  Mr.  Chairman.  I do  not  think 
the  minister  meant  that;  in  fact  I am  sure  he  did  not. 

Senator  White:  Well,  here  is  the  statement. 

Mr.  Linton:  Yes.  I have  read  the  statement. 

Senator  White:  Do  you  not  agree  it  makes  the  statement  it  is  exempt? 

Mr.  Linton:  It  may  be  a little  ambiguous. 

Senator  White:  Not  a “little’’. 

Mr.  Linton:  What  I think  the  minister  was  trying  to  say  was  that  this 
represents  a considerable  difference  in  the  method  of  taxing  joint  property 
from  what  existed  in  the  old  act.  In  the  old  Succession  Duty  Act  joint  property 
was  taxed  on  the  contributions  of  the  parties,  and  if  the  husband  died,  and 
had  contributed  the  whole,  the  whole  was  taxed.  This  endeavours  to  reach 
some  concept  of  the  rights  of  the  deceased  in  the  property,  and  say  in  those 
circumstances  only  half  would  be  taxed;  the  other  half  would  be  exempt,  and 
that  is  what  the  statement  was  getting  at.  Under  the  old  act  the  whole  would 
be  taxed,  including  the  part  that,  at  death,  could  really  be  regarded  as  belonging 
to  the  wife.  Whereas  that  is  now  exempt. 

Senator  White:  Would  the  point  arise  there  that  if  the  gift  was  made  three 
years  before  the  date  of  death  there  is  still  a question  of  gift  tax,  to  the  wife? 
It  does  not  eliminate  that? 
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Mr.  Linton:  That  is  right;  and  there  would  still  be  the  estate  tax  if  it 
was  made  within  three  years. 

Senator  White:  Before  three  years — ? 

Mr.  Linton:  Before  three  years  the  gift  tax  comes  in  under  the  provision 
of  the  Income  Tax  Act,  but  not  estate  tax. 

The  Chairman:  Do  you  say  that  the  three-year  limitation  has  no  applica- 
tion for  the  purpose  of  estates  under  subparagraph  (f ) ? 

Mr.  Linton:  It  has  no  application  for  the  purpose  of  the  part  that 
passes  on  the  death  of  the  husband,  but  it  has  application  to  the  part  that 
is  the  wife’s,  inasmuch  as  that  would  not  be  taxed  under  (f)  but  presumably 
under  (c). 

The  Chairman:  So  that  the  interest  of  the  husband,  which  would  be  a 
50  per  cent  interest  of  the  joint  tenancy  created  within  three  years  of  death, 
would  be  regarded  as  passing  on  death,  and  subject  to  tax. 

Senator  White:  It  would  be,  100  per  cent. 

The  Chairman:  And  the  interest  of  the  wife  under  (c)  of  3 (1)  would 
be  brought  into  the  estate  as  being  a gift  within  three  years,  so  100  per  cent 
of  the  joint  tenancy  would  be  taxed. 

Mr.  Linton:  Yes,  if  created  within  three  years. 

Senator  Brunt:  Mr.  Linton,  this  particular  section  applies  whether  there 
is  any  relationship  between  the  joint  tenants  or  not?  They  can  be  perfect 
strangers? 

Mr.  Linton:  That  is  right. 

Senator  Howard:  Supposing,  which  often  happens,  two  fellows  go  in  a 
store  business  in  partnership,  and  when  they  do  so  they  arrange  that  whoever 
survives  takes  over  the  business,  say  for  $50,000.  If  the  business  around  that 
time  has  increase  so  that  it  is  worth  $200,000,  would  you  tax  the  excess  over 
and  above  that?  1 

Mr.  Linton:  Under  another  section. 

The  Chairman:  Under  (g). 

Senator  Macdonald:  We  mentioned  the  gift  tax.  If  I may  ask  the  witness 
just  to  refresh  my  memory,  and  indeed  the  memories  of  some  others  here: 
supposing  a gift  is  made  prior  to  the  three  years,  of  a half  interest  in  the 
property,  or  it  may  be  joint,  I understand  there  is  a gift  tax  under  the  Income 
Tax  Act? 

Mr.  Linton:  There  would  be  a gift  tax  anyway. 

Senator  Macdonald:  How  far  back  would  that  go? 

Mr.  Linton:  The  gift  tax  would  be  when  the  transaction  took  place,  but 
there  would  be  no  question  of  death.  They  would  have  taxed  it  when  it  took 
place,  if  everything  had  been  properly  done. 

Subparagraph  (f)  agreed  to. 

On  subparagraph  (g): 

The  Chairman:  That  is  the  case  you  were  citing,  Senator  Howard. 

Subparagraph  agreed  to. 

The  Chairman:  Maybe  we  should  have  a brief  explanation  of 

subparagraph  (h). 

Mr.  Linton:  That  has  to  be  read  in  conjunction  with  section  4,  subsection 
2,  which  provides  the  mechanics  of  putting  it  into  effect,  and  it  is  to  integrate 
this  kind  of  transaction  with  the  general  principle;  both  that  transactions  for 
partial  consideration  shall  be  taxed  in  the  degree  to  which  they  exceed  the 
consideration,  and  the  principle  that  gifts  with  reserve  of  benefits  should  be 
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taxed.  This  paragraph  applies  in  a situation  such  as  this,  where  someone 
transfers  property,  generally  within  the  family,  in  consideration  of  an  annuity 
to  be  paid,  back  to  him  for  the  whole  of  his  life.  If  that  annuity,  by  the  terms 
of  section  4,  subsection  2,  is  6 per  cent  or  less  of  the  value  of  the  property 
transferred,  then  it  is  deemed  to  be  no  consideration,  and  the  transaction  to  be 
a gift  with  reservation  of  benefit. 

The  Chairman:  Five  per  cent,  isn’t  it? 

Mr.  Linton:  Didn’t  we  increase  it  to  6 per  cent? 

Senator  Brunt:  What  section  is  this? 

Mr.  Linton:  Section  4(2). 

Senator  Bouffard:  It  is  5 per  cent. 

Mr.  Linton:  Yes,  it  is  5 per  cent  now.  I am  sorry.  It  started  out  to  be  6 
per  cent.  It  was  amended  along  the  way. 

The  Chairman:  Don’t  let  us  give  up  something. 

Mr.  Linton:  So  that  the  theory  is  that  if  5 per  cent  or  less  is  reserved, 
al  that  is  being  reserved  is  the  income  from  the  property.  It  is  costing  nothing 
but  the  income  for  the  transferee  to  acquire  it,  and  therefore  it  is  in  all  respects 
the  same  thing  as  a gift  with  the  income  reserved,  which  would  be  taxable  under 
section  3(1)  (d).  If  the  annuity  to  be  paid  to  the  transferor  is  more  than  5 per 
cent,  then  the  value  of  the  excess  is  allowed  as  a consideration  and  only  the 
difference  is  taxed. 

The  Chairman:  Would  you  illustrate  that? 

Senator  Croll:  Could  you  give  us  some  figures  to  illustrate  it? 

Mr.  Linton:  Suppose  property  is  worth  $100,000  and  is  transferred  and 
the  consideration  is  the  annuity  paid  back  to  the  transferor  of  $5,000.  That 
would  be  treated  as  a gift  and  the  whole  $100,000  would  be  taxed  on  the 
theory  that  the  $5,000  is  simply  a holding  back  of  the  income.  But  if  $10,000 
a year  was  to  be  paid,  then  the  value  of  the  difference  of  $5,000  for  the  lifetime 
of  the  transferor,  capitalized  in  accordance  with  tables  that  the  Minister  will 
prescribe,  that  is  the  capitalized  value  that  will  be  taken  from  the  $100,000 
and  the  difference  will  be  taxed  as  a gift. 

Senator  Aseltine:  I would,  like  to  give  you  an  example  of  what  happens 
in  western  Canada  at  times.  A father  wil  sell  a piece  of  land  to  his  son,  and  the 
son  will  agree  to  pay  the  father  one-third  of  the  crop  as  long  as  the  father 
lives.  The  consideration  might  be  $8,000  or  $10,000,  and  the  father  would  cancel 
that  debt  at  the  rate  of  $4,000  a year,  which  he  could  do  without  the  gift  tax, 
but  even  when  the  land  was  paid  for  in  that  way,  by  the  cancellation  of  the  debt* 
the  agreement  still  provides  he  pays  him  in  addition  to  that,  one-third  of  the 
crop  as  long  as  the  father  lives.  How  does  that  work? 

Mr.  Linton:  If  I have  the  picture  correctly  the  father  gets  back  not  only  a 
third  of  the  crop  but  over  a period  of  years  he  gets  back  the  value  of  the  land 
in  a $4,000  cancellation. 

Senator  Aseltine:  As  a gift. 

Mr.  Linton:  No  tax  as  long  as  he  outlived  three  years  after  he  was  finished 
with  the  forgivings. 

Senator  Aseltine:  I understand  that  but  take  a gift  where  there  is  a 
straight  agreement  to  pay  the  father  one-third  or  a share  of  the  crop  as  long 
as  he  lives. 

Mr.  Linton:  And  no  forgivings  in  addition? 

Senator  Aseltine:  That’s  right. 
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Mr.  Linton:  I think  then  we  would  have  to  consider  whether  one- third 
of  the  crop  represented  5 per  cent  per  annum  of  the  value  of  the  land,  and  if  it 
was  more  than  I think  it  would  come  under  this  and  it  would  be  reduced  by 
the  excess. 

Senator  Brunt:  Some  years  it  would  be  under  in  the  event  of  a crop 
failure,  but  in  the  event  of  a bountiful  harvest  it  would  be  over. 

Mr.  Linton:  I think  you  would  have  to  average  that  and  look  at  what 
it  would  yield  over  a reasonable  period  of  perhaps  five  to  ten  years. 

Senator  Brunt:  On  the  first  example  given  by  Senator  Aseltine,  I think 
you  should  consider  a tax  refund. 

Subsection  3(1)  (h)  agreed  to. 

On  Subsection  3(1)  (i) : 

Senator  Aseltine:  How  can  ^ou  arrive  at  that  amount  ahead  of  time? 
We  have  tried  on  many  occasions  to  get  the  department  to  say  one  thing  or 
another,  whether  the  consideration  was  sufficient  or  not. 

Mr.  Linton:  Mr.  Chairman,  this  would  contemplate  a situation  where  there 
was  an  agreement  that  said  that  when  the  man  died  the  agreement  comes  into 
effect,  and  the  consideration  provided  by  the  terms  of  the  agreement  either 
was  a definite  amount  or  it  provided  a means  of  determining  it  out  as  it  would 
have  to  be  determined  at  that  time  by  reason  of  the  needs  of  the  party. 

Senator  Aseltine:  How  can  you  find  that  out  ahead  of  time  when  the  deal 
is  made? 

Mr.  Linton:  You  wouldn’t  find  it  out  at  the  date  the  deal  was  made,  no,  but 
at  the  date  of  death,  when  this  act  would  become  concerned  with  it,  it  would 
either  be  a specified  amount  or  it  would  have  to  be  determined  by  some  kind 
of  arbitration  provided  for  in  the  agreement,  and  the  parties  would  have  to 
do  that  then  anyway. 

The  Chairman:  Well,  Mr.  Linton,  supposing  at  the  time  the  agreement 
was  made  the  price  agreed  to  be  paid  may  have  been  a reasonable  price  for 
the  property? 

Mr.  Linton:  Yes. 

The  Chairman:  At  the  date  of  death  the  value  may  have  increased.  Now, 
then,  the  purpose  of  this  section  is  to  bring  in  the  excess. 

Mr.  Linton:  That  is  right,  sir.  It  passes  at  the  date  of  death.  That  is  the 
theory. 

The  Chairman:  Because  he  is  not  finished  paying  or  what? 

Mr.  Linton:  Well,  it  is  not  a completed  agreement  until  the  death. 

The  Chairman:  How  would  the  limitation  period  of  3 years  be  applied? 
What  you  are  really  saying  is  that  he  made  a gift  of  the  excess. 

Mr.  Linton:  He  has  made  a kind  of  testamentary  disposition  of  the  excess. 

The  Chairman:  He  didn’t  know  what  it  was,  though.  It  was  purely  volun- 
tary. 

Mr.  Linton:  At  the  time  he  made  it  he  provided  for  the  circumstances 
that  if  it  enhanced  in  value  it  would  pass  for  less  than  its  value;  so  the  addi- 
tion itself  is  passed  on  his  death. 

The  Chairman:  No,  but  he  agreed  to  sell  the  property  for  so  much  money. 
It  was  purely  gratuitous  that  the  property  had  increased  in  value  up  until 
the  time  he  died. 

Mr.  Linton:  It  would  be  the  same  as  if  he  made  a will  leaving,  say,  some 
wheat  that  was  worth  so  much,  and  gratuitously  the  value  has  enhanced  by 
the  date  of  death.  The  enhanced  value,  of  course,  governs.  This  operates  much 
as  a will  does. 
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Senator  Croll:  If  the  enhanced  value  is  taxed,  is  the  lower  value  per- 
mitted? If  he  took  it  at  $100,000  and  at  the  time  of  his  death  it  was  only  worth 
$50,000,  what  is  your  position  then? 

Mr.  Linton:  There  you  would  be  faced  with  the  problem  that  if  the  pur- 
chaser has  agreed  to  pay  $100,000  and  is  bound  to  it,  you  have  no  alternative 
then.  Otherwise  not. 

Senator  Brunt:  It  is  a one-way  street  then? 

The  Chairman:  Oh,  yes. 

Mr.  Linton:  It  is  this  way  that  if  the  purchaser  has  agreed  unconditionally 
to  pay  $100,000  for  what  later  becomes  worth  $10,000,  the  estate  has  got  the 
$100,000. 

The  Chairman:  If  the  purchaser  is  good  for  the  $100,000,  or  the  balance 

Senator  Brunt:  It  does  not  necessarily  mean  they  will  never  collect 

$100,000. 

Mr.  Linton:  If  it  is  not  collectable,  it  will  have  to  be  reduced  to  what 
value  is  collectable. 

Senator  Brunt:  How  would  you  do  that? 

Mr.  Linton:  The  thing  simply  would  not  be  worth  that. 

Senator  Leonard:  Under  the  fair  market  value. 

Mr.  Linton:  Yes. 

The  Chairman:  If  the  purchaser  is  good  for  the  $100,000,  or  the  balance 
of  it,  at  the  death  of  the  transferor,  and  the  value  of  the  property  at  that  time 
is  only  $25,000,  then  the  property  is  put  in  at  $100,000. 

Mr.  Linton:  Because  that  is  what  the  estate  can  get  for  it. 

Senator  Aseltine:  You  cannot  sue  on  a covenant  in  an  agreement  for 
sale.  All  you  can  get  is  the  land  back. 

Senator  Croll:  Oh,  no.  My  friend  must  be  talking  about  Saskatchewan. 

The  Chairman:  He  is.  There  is  no  such  law  in  Ontario. 

Senator  Brunt:  Not  yet. 

Senator  White:  You  gave  the  example  of  a property  whose  price  was 
$100,000.  The  property  may  only  have  been  worth  $100,000  when  he  bought 
it,  and  may  be  worth  $150,000  at  death. 

Mr.  Linton:  Well,  by  the  death  he  has  gained  the  benefit  of  $150,000. 

Senator  White:  But  he  is  gambling,  and  he  may  have  something  worth 
$75,000. 

Mr.  Linton:  Yes,  but  at  the  moment  it  is  worth  that  $150,000.  If  it  is 
not  worth  that,  all  the  aspects  would  have  to  be  considered  as  to  what  it  was 
worth,  if  it  was  some  speculative  thing,  that  would  have  to  be  taken  into 
account;  but  whatever  it  is  worth  at  death  is  the  value  he  acquires  for  the 
payment  of  the  lesser  amount. 

The  Chairman:  The  answer  is  that  you  should  not  make  any  agreements 
of  sale. 

Senator  Aseltine:  This  applies  only  to  transfer  after  death? 

Mr.  Linton:  Made  upon  or  after  death. 

The  Chairman:  The  agreements  have  to  be  made  before  death,  of  course; 
a dead  man  cannot  make  an  agreement. 

Senator  Power:  Does  it  apply  to  movable  property,  such  as  stocks,  and 
so  on? 

The  Chairman:  I would  assume  any  property. 

Senator  Haig:  There  is  very  little  of  that  done. 
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Senator  Power:  What  if  the  stock  went  up  in  the  meantime? 

The  Chairman:  The  man  who  had  the  agreement  would  be  subject  to  a 
state  tax  on  the  increased  value  as  against  what  he  paid  for  it. 

Senator  Euler:  Isn’t  it  a fact  that  the  general  principle  runs  through  that 
what  was  paid  for  a property,  stocks,  bonds,  or  anything  else,  the  tax  would 
be  levied  on  the  present  value? 

The  Chairman:  No,  value  at  death. 

Senator  Euler:  At  the  date  of  death? 

The  Chairman:  Yes. 

Senator  Baird:  Supposing  I have  a property  which  I may  have  sold  at  a 
price  and  to  be  delivered  after  my  death,  and  let  us  ?ay  the  assessors  come  in 
and  say  that  property  is  worth  much  more  than  I sold  it  for;  where  does  that 
fit  in? 

Mr.  Linton:  Had  you  received  payment? 

Senator  Baird:  Not  at  all,  no. 

Mr.  Linton:  But  upon  your  death  the  transaction  would  take  place 

whereby  the  property  goes  to  your  purchaser? 

Senator  Baird:  The  price  is  stipulated. 

Mr.  Linton:  The  price  is  stipulated;  then  the  value  would  be  the  value 
at  the  date  of  death.  The  price  stipulated  would  be  taxable  in  the  hands  of 
your  estate;  the  tax  on  the  excess,  in  the  hands  of  the  purchaser. 

Senator  Baird:  That  is  what  I wanted. 

Senator  John  J.  Connolly:  In  the  case  of  the  example  given  by  Senator 
Baird,  where  prior  to  death  the  property  was  agreed  to  be  sold  for  a certain 
price,  and  say  the  price  was  $10,000  payable  after  death.  Well,  the  purchase 
price  forms  part  of  the  estate.  If  the  property  is  valued  at  say  $50,000,  what 
happens  to  the  excess  of  $40,000?  We  understood  you  to  say  that  the  purchaser 
pays  it. 

Mr.  Linton:  That  is  right. 

The  Chairman:  As  a successor. 

Mr.  Linton:  He  is  the  one  that  benefits  by  the  excess  value;  he  has  got 
something  worth  $50,000  by  paying  $10,000. 

Senator  Connolly  ( Ottawa  West):  This  is  a bequest,  in  other  words? 

Mr.  Linton:  That  is  right,  in  effect. 

Senator  Connolly  ( Ottawa  West):  Then  do  I understand  that  the  $40,000 
is  not  added  to  the  aggregate  value? 

Mr.  Linton:  Oh,  yes,  it  is.  It  is  all  added  to  the  value,  and  the  part  which 
is  applicable  to  the  excess  is  the  liability  of  the  purchaser. 

Senator  Brunt:  Not  of  the  executor? 

Mr.  Linton:  No. 

The  Chairman:  The  purchaser  in  a transaction  of  such  an  agreement  of 
sale  could  avoid  this  provision  in  the  bill  by  stipulating  in  the  agreement  for 
sale  immediate  possession. 

Senator  Thorvaldson:  Is  not  the  real  purpose  of  the  section  not  to  leave 
the  door  wide  open? 

Mr.  Linton:  Yes. 

Senator  Brunt:  You  said  there  was  no  liability  of  executors? 

Mr.  Linton:  That  perhaps  should  be  qualified — in  a very  rare  instance. 
If  the  purchaser  is  also  a beneficiary  of  the  estate  proper  the  executor  would 
be  liable  to  the  extent  of  his  interest  in  the  estate,  but  he  would  seldom  be. 
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Senator  Macdonald:  Supposing  you  are  dealing  with  a small  amount  on 
a large  estate,  how  do  you  compute  the  amount  charged  against  this  particular 
succession? 

Mr.  Linton:  Well,  it  is  a matter  of  a little  mathematical  difficulty.  It  is 
only  a matter  of  mathematics  to  find  out  what  part  of  the  tax,  especially  with 
this  universal  rate,  is  applicable  to  that  item.  In  fact,  you  could  find  the 
average  rate  and  apply  it  to  that  piece  of  property.  It  is  of  some  little  mathe- 
matical difficulty  but  not  very  much. 

Senator  Macdonald:  Then  it  would  be  a mathematical  difficulty.  1 do 
not  want  to  anticipate  any  question  arising  later,  but  was  there  not  a letter 
written  by  you  which  appeared  in  the  columns  to  the  effect  that  people  should 
change  their  wills,  at  least,  review  their  wills?  Is  the  department  considering 
setting  forth  a clause  which  may  go  in  a will  so  that  a testator  knows  exactly 
how  much  he  is  going  to  charge  against  each  beneficiary? 

Mr.  Linton:  No,  we  are  not  considering  that. 

Senator  Macdonald:  You  are  leaving  that  to  the  lawyers? 

Mr.  Linton:  That  is  right,  sir. 

Senator  White:  Take  the  case  of  a will  where  the  testator  said  his  son, 
so  and  so,  could  buy  a certain  property  for  $10,000.  Now,  on  his  death  the 
property  is  worth  $25,000.  What  happens  there,  and  who  pays  the  tax  if  any 
on  that  excess  $15,000? 

Mr.  Linton:  I do  not  think  that  would  come  under  this  section. 

Senator  White:  Who  would  be  liable  for  the  duty  on  that? 

Mr.  Linton:  I should  say  the  executors  of  the  estate  would  be  liable;  that 
is  part  of  the  principle  of  estate  tax. 

Senator  Euler:  Suppose  that  is  the  whole  value  of  the  estate.  How  is  he 
going  to  find  the  amount  of  tax  on  that  excess? 

Mr.  Linton:  Well,  the  executor  would  find  it  out  of  the  estate,  if  that  was 
the  only  item,  and  either  get  the  money  from  the  legatee  or  else  realize  on 
the  property,  depending  on  his  powers. 

The  Chairman:  Shall  3(1)  (j)  carry? 

Some  Hon.  Senators:  Stand. 

The  Chairman:  3(1)  (k)  also  stands. 

Senator  White:  Mr.  Chairman,  may  I ask  a question  on  (k)? 

Mr.  Linton,  this  is  the  section  I presume  that  covers  the  matter  that 
Senator  Power  brought  up  about  pensions  paid  to  veterans. 

Mr.  Linton:  That  is  the  one,  yes,  before  it  was  taken  out  by  the  other  one. 

Senator  White:  When  the  Minister  was  here  yesterday  he  pointed  out  to 
the  committee  that  one  of  the  purposes  of  the  bill  was  to  simplify  administra- 
tion. Under  the  present  act  veterans’  pensions  are  not  in. 

Mr.  Linton:  Some  are  in  and  some  are  not. 

Senator  White:  Why  could  you  not,  if  they  have  got  to  go  in,  put  them 
in  in  the  section  which  takes  out  certain  assets,  that  is,  in  section  No.  4, 
“Property  not  included”?  Why  could  you  not  put  the  soldiers’  pensions  in 
that  section  and  then  they  would  not  ever  have  to  go  into  the  estate  and  then 
come  out  again. 

Mr.  Linton:  That  could  be  done  but  it  is  just  a different  way  of  drafting. 

Senator  White:  But  you  say  you  want  to  simplify  matters.  Why  put  them 
in  at  all?  The  pension  has  to  be  capitalized  in  each  case. 

Dr.  Eaton:  Perhaps,  Mr.  Chairman,  I could  speak  on  that.  We  are  run- 
ning a parallel  in  this  law  with  the  system  in  the  Income  Tax  Act.  Ordinarily 
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in  that  act  income  is  gross  income  less  expenses  and  you  arrive  at  a net  figure, 
and  this  corresponds  to  the  net  estate  or  aggregate  net  value.  Then  there  are 
the  deductions  that  you  make  in  arriving  at  taxable  income.  The  income  tax 
law  contains  a series  of  what  we  call  policy  deductions  as  distinct  from  the 
ordinary  expenses  and  so  on  in  arriving  at  the  net.  It  is  the  same  with  these 
deductions  from  an  estate.  They  are  policy  deductions,  and  that  is  the  way 
they  are  dealt  with.  You  claim  for  deduction  of  charitable  payments  and 
medical  expenses,  but  you  have  income  before  you  arrive  at  that  and  then  as 
a matter  of  policy  you  make  these  deductions.  I think  that  is  the  system  that 
is  followed  here.  It  is  part  of  the  estate. 

Senator  White:  But  in  making  his  income  tax  return  the  veteran  does  not 
show  his  pension.  If  he  is  receiving  a pension  of  $100  a month  that  does  not  enter 
in  his  income  tax  return. 

Senator  Power:  It  does  not  mention  it. 

Senator  White:  No  it  is  not  mentioned,  so  why  put  it  in  here? 

Senator  Power:  I do  not  put  mine  in  and  I do  not  think  there  is  any 
mention  of  it  in  the  income  tax  form. 

Senator  White:  Mr.  Eaton,  do  you  see  any  particular  reason  why  this 
provision  affecting  veterans  could  not  be  eliminated  from  the  bill  so  they  would 
never  have  to  go  in? 

Mr.  Eaton:  They  could  be  but  you  would  lose  the  sense  of  the  thing. 

Senator  Power:  Did  I understand  you  to  say,  Mr.  Eaton,  that  there  was 
some  mention  of  these  pensions  in  the  Income  Tax  Act? 

The  Chairman:  They  are  mentioned  in  the  act  as  not  being  included  in 
income. 

Senator  Leonard:  I think  Senator  White’s  suggestion  is  a good  one. 

Mr.  Linton:  These  pensions  never  come  in  now.  It  is  not  a question  of 
calculating  to  bring  them  in.  They  would  never  come  in. 

Senator  Leonard:  The  bill  says  it  does. 

The  Chairman:  In  the  Income  Tax  Act  under  the  heading  “Amounts  not 
included  in  Computing  Income”  I read  the  following: 

10.  (1).  There  shall  not  be  included  in  computing  the  income  of  a 
taxpayer  for  a taxation  year  a pension  payment  that  is  received  under 
or  is  subject  to  the  Pension  Act  or  the  Civilian  War  Pensions  and 
Allowances  Act,  or  compensation  received  under  regulations  made  under 
section  5 of  the  Aeronautics  Act. 

So  it  is  excluded  from  the  computation  of  income  for  income  tax  purposes 
and  certainly,  as  Senator  White  says,  if  you  wanted  to  exclude  this  as  property 
you  would  just  put  an  exclusion  on  this. 

Senator  Power:  Take  it  in  section  4 and  you  have  solved  it. 

The  Chairman:  No,  just  take  it  out  of  (k). 

Senator  White:  But  there  would  be  some  pensions  that  would  be  computed 
as  income. 

The  Chairman:  There  would  be  some  exceptions. 

Section  3(1)  (k)  stands. 

Subparagraph  (1),  I understand,  is  to  stand  also.  This  subparagraph,  deals 
with  the  voluntary  payment  by  an  employer  after  the  death  of  an  employee. 

I will  read  section  3 (1)  (m). 

Senator  Bouffard:  This  clause  should  certainly  stand.  Nobody  can  under- 
stand it. 

Senator  Power:  It  should  be  referred  to  a subcommittee  on  interpretation. 
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Mr.  Linton:  The  intention,  Senator,  was  to  change  from  the  present  basic 
principle  of  taxing  insurance  provided  by  the  deceased,  to  taxing  insurance 
owned  and  controlled  by  the  deceased  so  the  result  of  this  is  that  if  a policy 
on  his  life  was  owned  by  him  or  owned  by  a trust  which  he  could  vary  the 
terms  of  or  owned  by  a corporation  he  controlled  and  payable  to  his  relatives 
or  estate,  all  those  things  would  be  taxed. 

Then  under  3 (1)  (m)  (ii) — if  the  ownership  was  in  all  or  in  part  in  a 
corporation  controlled  by  him  it  was  felt  that  it  was  fair  to  tax  that  part  of  the 
insurance  proceeds  which  were  not  represented  by  his  value  to  the  company 
and  that  his  value  to  the  company  was  properly  insurable  by  the  company 
without  falling  under  an  estate  tax.  The  difficulty  arose  in  determining  which 
was  which  and  so  this  system  was  devised  whereby  his  value  to  the  company 
was  limited  to  five  years  earnings  of  the  company,  the  thought  being  that  on 
balance  that  was  a reasonable  view  to  take,  that  a company  should  be  able  to 
replace  anyone  within  five  years  and  five  years  earnings,  was  a fair  value  of  the 
deceased  to  the  company. 

The  Chairman:  Senator  Croll,  that  means  if  the  proceeds  of  insurance 
payable  to  the  company  were  not  more  than  the  insurable  value  established 
by  deducting  losses  from  profits  over  five  years,  then  you  do  not  bring  anything 
into  the  estate.  If  the  proceeds  of  insurance  were  in  excess  of  that  amount,  the 
excess  would  be  brought  in.  Is  that  not  correct? 

Mr.  Linton:  Yes. 

Senator  Connolly  ( Ottawa  West):  Is  the  net  determined  after  income  tax 
or  before?  Does  section  26  apply  to  this? 

The  Chairman:  It  is  net  profit. 

Mr.  Linton:  Let  us  think  about  that  for  a moment.  It  is  before  tax. 

The  Chairman:  That  helps  here. 

Senator  Howard:  May  I put  one  question  to  get  a ruling  on  a matter?  Let 
us  say  company  “A”  has  an  employee  benefit  scheme  under  which  it  pays  to  its 
executives  $6,000,  to  the  next  group  $3,000,  and  to  all  other  employees  $2,000. 
Now,  the  beneficiary  of  the  policy  has  no  control  whatsoever  over  it — that  is  the 
company’s  business.  In  case  of  death  what  would  happen  with  respect  to  the 
proceeds  of  such  a policy,  which,  of  course,  would  state  to  whom  it  was  payable, 
the  company,  wife,  husband  or  anybody. 

Mr.  Linton:  They  would  be  taxable. 

Senator  Howard:  I can’t  see  that,  when  you  have  no  control. 

Mr.  Linton:  It  is  a benefit  passing  on  the  death  to  the  person  who  receives 
it,  as  part  of  the  employment  consideration. 

The  Chairman:  Not  under  this  section. 

Mr.  Linton:  Not  under  this  section,  but  it  would  be  taxable. 

Senator  Power:  This  is  a controlled  corporation  we  are  talking  about. 

The  Chairman:  This  section,  to  the  extent  that  it  deals  with  a controlled 
corporation,  is  broader  than  the  provision  in  the  present  law  which  limits  the 
controlled  corporation  to  a personal  corporation,  and  deals  only  with  the  situa- 
tion where  the  proceeds  of  insurance  are  payable  in  some  measure  to  the 
personal  corporation  or  to  the  family  of  the  controlling  shareholder.  So,  you 
have  broadened  this  out? 

Mr.  Linton:  That  is  right. 

The  Chairman:  What  is  the  reason  for  broadening  it? 

Mr.  Linton:  The  concept  of  a personal  corporation  did  not  seem  to  have 
much  relevance  to  the  problem  involved.  You  could  have  a controlled  corpora- 
tion taking  insurance  on  the  deceased’s  life  for  the  benefit  of  his  family,  and  the 
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fact  that  it  did  not  happen  to  be  a personal  corporation  really  does  not  affect 
the  benefit  that  moves.  It  was  felt  that  a personal  corporation  was  not  really 
the  concept  that  was  suitable  to  this. 

The  Chairman:  Let  us  see  if  the  concept  of  a controlled  corporation  is 
suitable  to  it.  “Control”  here  is  defined  as  a person,  and  other  persons  who  are 
connection  with  him  by  blood  relationship,  marriage  or  adoption.  That  is  the 
controlled  corporation.  And  if  those  persons  have  51  per  cent  of  the  voting  stock 
it  makes  that  a controlled  company,  no  matter  what  business  it  is  doing.  There 
may  be  a 49  per  cent  interest  in  the  hands  of  the  general  public.  To  suggest  in 
those  circumstances  that  the  51  per  cent  interest  can  dominate  that  company, 
is  taking  it  pretty  far. 

Senator  Croll:  It  does,  doesn’t  it? 

The  Chairman:  Not  necessarily. 

Senator  Croll:  Nobody  is  as  lonesome  as  a minority  shareholder.  What 
right  has  he  got? 

Senator  Brunt:  The  point  was  they  had  to  line  up  the  shareholders. 

Senator  Croll:  That  is  another  matter. 

The  Chairman:  You  are  making  a statutory  definition  of  “control”  which 
may  not  be  factual  at  all. 

Senator  Thorvaldson:  Then  each  person  has  to  regulate  his  affairs  to  let 
them  come  within  this  section,  that  is  all. 

The  Chairman:  But  statutory  control  and  factual  control  are  two  entirely 
different  things.  That  situation  may  exist,  and  the  minority  shareholders  may 
think  that  it  is  a good  thing  to  insure  this  man  for  the  benefit  of  the  company, 
but  the  man  who  is  being  insured  is  not  himself  the  majority  shareholder. 

Senator  Bouffard:  Does  it  apply  even  when  the  family  does  not  get 
anything  out  of  it?  Suppose  the  corporation  insures  its  president,  the  proceeds 
of  the  insurance  policy  goes  to  the  company,  and  the  company  does  not  make 
any  distribution.  What  happens  in  those  circumstances? 

Mr.  Linton:  It  is  taxed  to  the  extent  that  it  exceeds  the  five-year  profit 
which  is  thought  to  be  the  maximum  amount  for  which  any  company  would 
have  an  interest  in  insuring  an  employee.  If  it  insures  him  beyond  that,  the  idea 
is  to  insure  him  to  move  a benefit  on  his  death,  like  the  ordinary  insurance 
policy. 

Senator  Bouffard:  Why  should  his  estate  be  taxed  over  the  amount  of  the 
51  per  cent  that  he  controls?  His  succession  may  not  receive  any  benefit 
from  it. 

The  Chairman:  If  it  goes  to  the  company,  the  49  per  cent  enjoy  it  as  much 
as  the  51  per  cent. 

Senator  Bouffard:  Yes,  and  the  estate  gets  nothing  out  of  it. 

Mr.  Linton:  It  seems  to  me  the  successor  there  would  be  the  company. 
That  would  not  be  an  asset  passing  through  the  executor’s  hands,  and  so  the 
the  executor  would  not  pay  it  out  of  the  estate  assets,  but  the  company  would 
be  liable  for  it. 

The  Chairman:  What  we  are  getting  at  is  this:  you  have  the  proceeds  of 
a policy  of  insurance  which  may  or  may  not  be  on  the  life  of  the  man  who 
holds  the  largest  block  of  shares,  but  the  man  who  has  sufficient  relatives  to 
get  control.  But  those  proceeds  are  payable  to  the  corporation,  and  do  not  go 
to  the  individual  shareholders  or  to  the  majority  shareholder.  Therefore,  the 
minority  shareholders  and  majority  shareholders  enjoy  the  proceeds  that  go 
to  the  credit  of  the  company. 
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Why,  in  those  circumstances,  if  you  are  going  to  tax  any  element  of  it,  do 
you  tax  more  on  your  theory  of  control  than  the  amount  of  control,  which  would 
be  51  per  cent? 

Senator  Leonard:  Is  not  the  answer  that  the  company  should  not  be 
insuring  the  man  for  more  than  five  years  profits?  Why  would  it  insure  him 
for  more  than  that? 

Mr.  Linton:  That  is  right.  If  they  are  doing  so,  the  benefit  has  moved  to 
the  company  itself. 

Senator  Howard:  But  in  the  United  States  they  are  not  taxed  in  exactly 
that  fashion. 

Mr.  Linton:  I think  not. 

The  Chairman:  I don’t  like  this  section;  I think  the  artificial  definition 
of  a controlled  company  is  bad,  by  establishing  statutory  control.  But  I think 
the  safety  valve  is  the  formula  for  determining  profits  and  relating  that  to 
the  proceeds. 

Senator  Bouffard:  Mr.  Chairman,  perhaps  this  is  a good  point  to  raise 
the  question  I referred  to  in  my  remarks  on  second  reading  of  the  bill,  and  to 
ask  the  officials  why  a policy  which  is  made  payable  to  the  Minister  of  Finance 
for  the  purpose  of  paying  estates  tax  should  be  added  to  the  total  amount,  in 
so  far  as  the  tax  is  retained  by  the  Minister  of  Finance. 

Mr.  Linton:  The  idea,  sir,  is  that  it  is  the  same  kind  of  thing  as  insurance 
payable  to  his  estate.  It  provides  his  estate  with  more  money  to  meet  the 
total  debt  and  obligations  the  estate  will  have.  It  is  no  different  from  making 
a policy  available  to  the  estate  proper. 

Senator  Brunt:  Mr.  Chairman,  would  Mr.  Linton  tell  us  why  an  exemption 
is  made  in  connection  with  companies  of  an  investment  or  financial  nature? 

Mr.  Linton:  The  idea  is  that  such  a company,  which  is  simply  a dividend 
collector  or  a sort  of  personal  holding  company,  has  no  real  insurable  interest 
against  the  loss  of  the  deceased.  It  does  not  take  any  genius  to  do  that 
operation. 

The  Chairman:  I am  not  so  sure. 

Senator  Brunt:  It  takes  a certain  amount  of  genius  to  make  investments. 

Mr.  Linton:  Yes;  if  the  company  is  one  that  trades,  that  is  a different 
matter,  but  if  it  is  a company  that  only  holds  securities  then  it  would  not 
qualify.  The  idea  is  to  prevent  someone  from  being  able  to  carry  large 
amounts  of  insurance  on  his  life  simply  by  incorporating  a company  to  hold  his 
assets. 

The  Chairman:  But  some  judgment  has  to  be  shown  in  the  quality  of  the 
assets. 

Senator  McLean:  Mr.  Chairman,  the  corporation  would  have  to  pay  income 
tax  on  the  premiums  paid  on  the  insurance  policy;  they  would  be  paid  with 
tax-paid  money,  and  would  not  be  charged  up  to  the  profit  and  loss  account 
of  the  company. 

The  Chairman:  Even  if  they  were,  the  company  would  have  the  $1,500 
limit,  if  it  could  make  a deduction. 

Senator  Thorvaldson:  Would  Mr.  Linton  like  to  give  an  example  as  to  the 
possible  tax  avoidance  that  could  occur  if  the  section  were  not  in  this  form? 

Mr.  Linton:  It  would  offer  great  opportunity  to  carry  insurance  on  a 
person’s  life  through  the  instrumentality  of  a corporation  set  up  only  for  that 
purpose;  in  that  way  he  would  have  all  the  benefits  he  would  have  if  he  were 
to  insure  himself,  and  at  the  same  time  he  would  have  the  control  of  the 
policy,  and  would  escape  tax.  In  all  respects  he  would  be  in  the  same  position 
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as  a person  who  insured  his  own  life,  and  he  would  escape  tax;  whereas,  if 
he  did  insure  his  life  in  the  ordinary  way,  he  would  not  escape  tax. 

The  Chairman:  But  if  he  escaped  tax  on  that  ground,  the  proceeds  which 
would  go  into  the  corporation  would  increase  the  value  of  the  shares. 

Mr.  Linton:  Yes,  but  he  can  construct  a corporation  so  that  his  children 
own  the  common  shares,  and  the  benefit  of  the  insurance  would  move  directly 
to  them. 

Senator  Bouffard:  In  most  cases  this  insurance  money  would  serve  to  pay 
for  the  preferred  stock,  and  that  would  go  into  the  estate.  The  amount  of  in- 
surance would  not  go  to  the  estate  at  all,  except  it  would  go  to  the  estate 
indirectly  by  paying  for  the  preferred  stock  which  he  owns  anyway,  and  which 
is  taxed. 

Mr.  Linton:  The  company  could  be  so  constructed  that  the  insurance 
money  would  move  to  the  family  and  not  to  him. 

The  Chairman:  How  could  it  move  without  leaving  some  of  it  for  the 
preferred  shareholders? 

Mr.  Linton:  The  preferred  shareholders  could  be  covered  by  some  other 
assets  in  the  company. 

The  Chairman:  It  could  not  be  moved  to  the  common  shareholders  so 
that  the  common  shareholders  would  get  any  realization  until  the  preferred 
shares  had  been  dealt  with.  However,  the  present  law  brings  in  personal 
corporations,  and  all  Mr.  Linton  has  been  talking  about  in  his  “horrible 
example”  is  personal  corporations.  But  the  question  we  have  raised  has  to  do 
with  a controlled  company,  which  may  not  be  a personal  corporation,  so 
when  you  give  us  an  example  based  on  a personal  corporation  it  does  not  mean 
auything. 

Mr.  Linton:  This  example  could  be  just  as  well  used  for  a company  which 
is  not  technically  a personal  corporation.  There  are  corporations  which  have 
one  part  completely  in  the  manufacturing  business,  and  the  other  part  a holding 
company  for  the  principal  shareholder. 

The  Chairman:  It  may  not  have  any  money  objective.  As  I say,  that  is  a 
safety  valve.  Otherwise  it  is  an  awful  example. 

Senator  J.  J.  Connolly:  I wonder  whether  Mr.  Linton  would  like  to 
comment  on  this?  This  formula  of  providing  for  a five-year  safety  valve  is 
an  arbitrary  one,  which  has  been  described  as  very  ingenious,  and  I think  it 
is.  But  when  you  consider  those  five-year  profits  in  the  circumstances,  should 
section  26  not  be  ruled  out?  In  other  words  should  you  not  take  the  net  profits 
after  taxes  rather  than  before? 

Mr.  Linton:  Well,  Mr.  Chairman,  there  was  considerable  discussion  about 
that.  The  reason  I was  doubtful  before  was  I did  not  remember  which  conclusion 
was  come  to.  But  it  comes  back  to  me  now  that  the  reason  for  choosing  five 
years  before  taxes  was  to  be  as  generous  as  possible,  because  it  was  felt  that, 
with  an  arbitrary  provision  of  this  kind,  you  have  to  lean  towards  generosity 
to  make  sure  nobody  is  too  heavily  caught. 

The  Chairman:  The  only  improvement  you  could  make  would  be  to  make 
it  gross  profits  instead  of  net  profits! 

An  Hon.  Senator:  Could  we  eliminate  that  from  the  record! 

The  Chairman:  “The  ‘moving  finger’  has  writ”. 

Senator  Macdonald:  Let  us  leave  it. 

Subparagraphs  (n),  and  (o)  agreed  to. 

On  Subparagraph  (p) : 

Senator  Bouffard:  Would  there  be  time  to  propose  that  a gift,  up  to  a 
centain  extent,  in  the  course  of  three  years  preceding  the  death  to  a member 
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of  the  family  should  be  taken  as  exempt  from  taxation?  If  we  have  permission 
to  give  to  charitable  institutions  and  also  to  educational  institutions  without 
paying  any  tax,  why  should  we  not  treat  the  family  a little  more  generously 
and  allow  a gift  to  a certain  extent  to  be  taken  as  a gift  without  having  to 
pay  tax  on  it?  I submit  that,  to  a certain  extent,  a gift  to  a wife  or  to  children — 
the  direct  descendents — the  three  years  preceding  the  death  should  be  exempt. 
Take  the  man  who  is  giving,  let  us  say,  $4,000  or  $5,000  a year  to  his  wife  and 
children;  he  pays  a gift  tax  on  it.  That  is,  usually  if  he  gives  more  than  $4,000 
a year  he  pays  a gift  tax.  Now,  the  man  who  gives  $5,000  to  an  educational 
institutional  or  a charitable  organization  in  the  same  period  is  exempt  from 
gift  tax,  and  the  receiver  is  exempt  from  any  tax  on  the  estate.  Why  should  we 
not  treat  the  family  a little  more  generously?  It  seems  to  me  that  an  amend- 
ment would  be  all  to  the  good. 

The  Chairman:  Do  you  want  any  comment  from  the  departmental  officials? 

Senator  Bouffard:  I would  like  to  know  what  the  department  thinks 
about  it. 

Mr.  Linton:  It  would  seem  offhand  that  it  would  be  making  an  invidious 
choice  between  people  who  get  gifts  just  prior  to  death  and  people  who  get 
bequests  after  death. 

Senator  Bouffard:  That  is,  the  donatio  mortis  causa  is  excluded;  all  gifts 
usually  made  by  a father  to  his  wife  or  children  in  the  course  of  three  years 
preceding  his  death.  Yet  he  can  make  gifts  to  a charitable  or  educational 
institution. 

Mr.  Linton:  You  have  an  exemption  of  what  are  called  normal  and  reason- 
able gifts,  if  such  gifts  were  clearly  within  the  income  of  the  donor  and  it  were 
a matter  of  regular  practice,  to  people  like  a wife  and  children,  who  were 
the  normal  objects  of  his  bounty,  those  gifts  would  be  exempt  under  that 
provision. 

Senator  Bouffard:  Would  they  be  exempt  from  estate  tax  also? 

Mr.  Linton:  Yes. 

The  Chairman:  There  is  no  exception  for  the  last  three  years. 

Senator  Bouffard:  So  a gift  to  an  educational  institution  of  $2,000  or 
$3,000  a year  would  be  exempt  from  gift  tax  and  estate  tax? 

Mr.  Linton:  That  is  right. 

Senator  Bouffard:  But  if  you  make  gifts  to  your  wife  and  children,  they 
become  taxable? 

Mr.  Linton:  For  gift  tax. 

Senator  Bouffard:  And  also  on  estates. 

Mr.  Linton:  Not  on  estates,  if  they  fall  within  the  normal  and  reasonable 
category.  But  for  gift  tax  there  is  no  such  exemption  as  there  is  for  estate  tax. 

Senator  Bouffard:  In  the  case  of  gifts  made  within  three  years,  would 
they  be  exempt? 

Mr.  Linton:  From  estate  tax,  yes.  Perhaps  I should  say  that  that  would 
not  cover  gifts  as  large  as,  say,  25  per  cent  of  the  value  of  the  estate. 

Senator  Bouffard:  No.  I understand  that. 

Mr.  Linton:  That  would  not  be  regarded  as  reasonable. 

Senator  Connolly  ( Ottawa  West):  Under  the  present  gift  tax  provisions 
in  the  Income  Tax  Act,  let  us  take  a concrete  example.  Say  a man  has  an 
income  of  $50,000  and  he  pays  a tax  on  that  of  $20,000.  The  difference  is 
$30,000,  and  half  of  that  is  $15,000,  and  he  can  make  a gift  up  to  $15,000 
without  attracting  the  gift  tax. 

Mr.  Linton:  That’s  right. 
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Senator  Connolly  ( Ottawa  West):  If  he  makes  that  gift  within  the  three 
year  period  prior  to  death,  all  these  gifts,  no  matter  to  whom  they  are  made, 
fall  back  into  his  estate  for  determining  the  value? 

Mr.  Linton:  That’s  right. 

Senator  Bouffard:  That  is  my  point. 

Mr.  Linton:  That’s  right,  they  fall  back  but  they  are  deductible  as  exempt 
if  normal  and  reasonable.  That  is,  if  they  are  within  his  income,  without 
being  excessive  in  relation  to  his  income,  and  if  they  are  a regular  thing  and 
made  to  people  who  are  the  normal  objects  of  his  bounty. 

Senator  Bouffard:  Would  it  not  be  clearer  to  state  that  any  gift  given 
within  the  three  years  preceding  the  death,  if  allowed  to  be  given  without  a 
gift  tax,  should  be  considered  as  being  reasonably  exempt  from  the  estate 
tax?  That  would  make  it  clearer;  otherwise  it  is  far  from  being  clear.  Take 
this  example.  Senator  Connolly  has  an  income  of  $30,000 — 

Senator  Connolly  ( Ottawa  West):  Oh  no.  Take  Senator  Power  if  you 
want  to  do  that. 

Senator  Bouffard:  He  can  give  $15,000  without  having  to  pay  any  gift 

tax. 

Mr.  Linton:  Yes. 

Senator  Bouffard:  Why  don’t  we  treat  those  donations  in  the  three  years 
in  the  same  way  as  you  might  treat  a donation  of  $1,000  to  whomsoever  you 
want  to  give  it?  As  long  as  the  donation  is  exempt  from  gift  tax,  it  seems  to 
me  it  should  be  considered  as  being  a reasonable  gift  within  the  means  of 
the  man  who  has  made  it. 

Mr.  Linton:  That  would  be  a matter  of  policy,  whether  we  should  do  that. 

Senator  Leonard:  You  are  now  talking  about  section  7(1)  (e)  when  you 
talk  about  the  exemption  of  such  gifts,  are  you  not? 

Mr.  Linton:  Yes. 

Senator  Leonard:  That  is  where  this  question  of  exemption  comes  in, 
and  it  is  a matter  of  the  interpretation  of  the  meaning  of  the  words  “...to 
have  taken  effect  during  his  lifetime,  to  have  been  part  of  his  ordinary  and 
normal  expenditure  and  who  have  been  reasonable  having  regard  to  the  amount 
of  his  income  and  the  circumstances  under  which  the  gift  was  made ...” 

Mr.  Linton:  That’s  right. 

The  Chairman:  Yes. 

Senator  Bouffard:  It  seems  to  me  it  would  be  clearer  to  exempt  from  the 
tax  any  gift  which  has  been  made  exempt  from  the  income  tax  as  being  exempt 
from  the  gift  tax. 

Mr.  Linton:  That  would  be  a matter  of  policy  on  which  I am  not  qualified 
to  speak. 

Section  3(1)  (o)  agreed  to. 

The  committee  adjourned  until  8 p.m. 

Upon  resuming  at  8 p.m. 

The  Chairman:  Gentlemen,  it  is  8 o’clock,  and  we  have  a quorum.  When 
we  adjourned  this  morning  we  had  gone  as  far  as  paragraph  (o)  of  section  3, 
on  page  4 of  the  bill,  and  which  runs  over  to  page  5.  We  had  approved  it,  and 
we  are  still  dealing  with  what  is  comprised  in  the  assets  of  the  estate.  The 
next  is  paragraph  (p).  Any  questions  on  that? 

Some  Senators:  Carried. 

The  Chairman:  Paragraph  (q)  sounds  very  involved,  and  is  described  as 
being  new  in  part.  Possibly  we  should  have  an  explanation,  Mr.  Linton? 
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Mr.  Linton:  This  is  designed  to  reach  settlements  which  frequently  take 
place  under  the  Alberta  Dower  Act  during  the  lifetime  of  the  parties.  There 
is  a larger  right  in  dower  under  the  Alberta  Act  than  under  most  of  the  others, 
and  before  transferring  certain  kinds  of  real  estate  the  husband  is  sometimes, 
shall  we  say,  forced  to  pay  his  wife  something  in  consideration  of  her  release 
of  dower,  and  such  payments  if  made  within  three  years  are  brought  in  as  an 
advance  settlement  of  dower  instead  of  having  it  settled  at  death. 

The  Chairman:  Well,  in  the  Ontario  Dower  Act  there  is  a provision  that  if 
a husband  wishes  to  transfer  property  and  his  wife  will  not  join  in  the  transfer 
he  can  go  to  the  court  and  get  an  order  directing  the  transfer  of  property  free 
of  dower,  but  a portion  of  the  consideration  must  be  paid  into  court.  Now,  the 
effect  of  this  is  that  if  that  legal  step  is  taken  within  three  years — 

Senator  Haig:  May  I interrupt  you  for  a moment,  Mr.  Chairman?  The  use 
of  the  word  “dower”  as  you  use  it  in  Ontario  is  not  the  same  as  used  in  Manitoba, 
Saskatchewan  and  Alberta. 

The  Chairman:  But  for  the  moment  I am  concerned  about  how  I under- 
stand it  in  Ontario.  Now,  in  those  circumstances  whereby  order  of  the  court 
the  rights  are  resolved  between  the  husband  and  the  wife  and  that  right  of 
her’s  is  converted  into  cash,  if  that  happens  within  three  years  of  death  you 
bring  the  money  that  is  assigned  to  her  by  order  of  the  court  into  the  property 
of  the  deceased. 

Senator  Brunt:  May  I ask  a question?  Where  would  the  money  be  if  the 
court  did  not  order  it  to  be  paid? 

The  Chairman:  Well,  the  purchaser  would  not  take  title  to  the  property. 

Senator  Brunt:  But  supposing  the  wife  signs  the  deed  and  the  husband 
collects  the  entire  amount? 

The  Chairman:  It  will  be  in  his  bank  account. 

Senator  Brunt:  Then  they  tax  it. 

The  Chairman:  All  I am  saying  is  that  the  right  of  the  wife  has  some 
value,  and  the  court  seems  to  say  so,  because  something  has  to  be  paid  before 
the  court,  which  will  deprive  her  of  that  right.  On  the  basis  of  what  you  are 
saying,  Senator  Brunt,  a dower  is  a gift  from  the  husband,  it  is  not  a right  that 
the  wife  has  at  all. 

Senator  Brunt:  It  is  an  inchoate  right  that  does  not  crystallize  until  the 
death  of  the  husband. 

The  Chairman:  Well,  I have  been  brought  up  in  law  that  tells  me  what- 
ever right  you  have  is  something  you  own,  and  if  you  convert  it  into  money 
you  give  up  something  and  get  paid  for  it. 

Senator  Brunt:  Frankly,  I think  we  should  pass  the  section. 

The  Chairman:  Any  other  questions?  I wanted  to  have  it  clear  that  you 
understood  the  scope  and  effect  of  this  section.  Is  the  committee  satisfied? 

Some  Senators:  Carried. 

The  Chairman:  We  now  come  to  subsection  2 of  section  3.  For  the 
purpose  of  this  section  there  are  certain  statements  made,  which  appear  under 
the  paragraphs;  for  instance: 

“(a)  a person  shall  be  deemed  to  have  been  competent  to  dispose 
of  any  property  if  he  had  such  an  estate  or  interest  therein  or  such 
general  power  as  would,  if  he  were  sui  juris,  have  enabled  him  to  dispose 
of  that  property.” 

Senator  Bouffard:  That  takes  care  of  community  of  property  in  Quebec, 
does  it  not?  If  he  has  the  right  to  dispose  of  his  property  during  lifetime  the 
wife  has  nothing  to  say. 
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Mr.  Linton:  I do  not  think  he  has  a right  to  dispose  of  it  in  an  absolute 
way,  that  his  right  of  disposition  is  not  subject  to  some  restrictions  inasmuch 
as  he  could  not  give  it  away  to  a stranger. 

Senator  Bouffard:  He  can  do  that  only  in  the  case  of  donations  for  the 
establishment  of  children. 

Mr.  Linton:  But  we  think  that  is  enough  to  say  he  is  not  competent  to  dis- 
pose of  it  in  the  way  contemplated  her. 

The  Chairman:  This  aspect  of  Quebec  law  is  not  too  familiar  to  me,  but 
if  you  are  in  agreement  that  the  section  does  not  apply,  and  Senator  Bouffard 
is  concerned  that  it  might,  why  should  we  not  use  a few  words  more  that 
would  make  it  clear  that  the  section  means  what  you  say  it  does,  and  remove 
the  fear  Senator  Bouffard  has? 

Senator  Bouffard:  If  you  definitely  want  to  examine  the  community  of 
property  and  the  problem  concerning  the  possibility  of  disposal  by  the  husband 
as  affecting  succession  duty,  do  you  not  think  it  should  be  clarified? 

Mr.  Linton:  We  did  not  think  there  was  any  doubt  at  all,  senator,  having 
regard  to  the  decisions  in  England,  as  I understand  them,  on  the  competency  to 
dispose,  and  the  wide  meaning  it  has  to  cover  the  situation. 

The  Chairman:  We  are  in  this  position,  Mr.  Linton,  that  it  is  not  the 
intent  of  this  bill  to  make  part  of  the  estate  this  particular  thing. 

Mr.  Linton:  That  is  right. 

The  Chairman:  Senator  Bouffard  is  concerned  that  it  might. 

Senator  Bouffard:  I should  like  to  hear  from  Senator  Monette  on  that, 
because  I am  afraid  he  might  feel  it  would  affect  community  of  property.  In 
that  same  field,  Mr.  Linton,  take  a commercial  partnership,  and  suppose  there 
are  three  partners  in  it,  in  Quebec,  and  one  partner  might  if  he  wished  to  do 
so,  dispose  of  any  assets  of  the  partnership. 

The  Chairman:  You  are  referring  to  subsection  2 (a)? 

Senator  Bouffard:  Yes. 

Mr.  Linton:  Do  you  mean  would  he  be  able  to  give  them  away? 

Senator  Bouffard:  Yes. 

Mr.  Linton:  No,  I would  think  not.  You  cannot  convert  assets  to  your 
own  use  and  have  an  absolute  power  to  dispose  of  them  as  you  wish. 

Senator  Bouffard:  Well,  it  does  not  say  absolute  power  to  dispose,  it  says 
“to  dispose”.  Well,  if  he  has  power  to  dispose  for  consideration,  he  has  it. 

Mr.  Linton:  But  competency  to  dispose  has  been  decided  in  England 
where  this  phrase  is  in  use  in  this  same  context  to  mean  an  absolute  and 
unrestricted  competency  to  deal  with  it  in  any  way. 

The  Chairman:  Why  don’t  you  do  it? 

Mr.  Linton:  I don’t  think  it  is  necessary. 

Senator  Crqll:  This  is  the  same  as  the  old  section  which  has  been  on  the 
statute  books  for  a long  time.  It  has  been  dealt  with  and  there  has  never  been 
any  suggestion  at  any  time  that  we  do  not  recognize  community  of  property, 
and  there  have  been  no  difficulties.  Are  we  not  doing  some  interpreting  and 
giving  it  a meaning  that  no  one  has  attempted  to  give  before? 

The  Chairman:  Senator,  I have  found  in  my  experience,  and  I am  sure 
you  may  have  also,  that  a statute  will  go  along  with  an  accepted  interpretation 
for  15,  20,  25  or  30  years,  and  then  suddenly  somebody  has  enough  ingenuity  or 
courage  to  challenge  it,  and  it  is  not  found  by  the  courts  to  mean  that  at  all. 

Senator  Thorvaldson:  The  legislature  comes  into  play  and  puts  it  back  to 
the  meaning  intended  originally. 
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The  Chairman:  That  is  plausible,  but  here  we  have  a department  saying 
this  section  does  not  mean  what  you  think  it  might  be.  Well,  if  it  does  not, 
why  not  make  sure  of  it? 

Senator  Croll:  Mr.  Chairman,  what  the  department  says  is  that  this 
section  means  what  we  have  been  interpreting  it  to  mean  for  many  years  and 
does  not  mean  anything  else;  it  is  the  same  old  thing. 

Senator  Bouffard:  It  would  not  be  very  difficult  to  add  the  word 
“absolutely”. 

Senator  Monette:  Mr.  Chairman,  your  remarks  are  exactly  in  line  with 
my  own.  This  section  is  complementary  to  section  3 (1).  We  have  the  basic 
decision  and  it  says  that  there  shall  be  included  in  computing  the  aggregate 
net  value  of  the  property  . . . 

(a)  all  property  of  which  the  deceased  was,  immediately  prior  to 
his  death,  competent  to  dispose; 

First,  there  is  a differentiation  from  what  was  the  original  text  but  I 
do  not  think  it  is  a difference  in  text,  but  we  remain  with  this,  that  every 
property  would  be  included  in  the  aggregate  net  value  of  property  passing 
at  the  death,  every  property  which  was  prior  to  the  death  and  which  the 
deceased  was  competent  to  dispose  of.  The  word  dispose  is  a general  word 
and  I am  correct  in  assuming  that  in  the  English  language  it  refers  to  disposition 
by  will  and  it  refers  also  to  contact  inter  vivos,  and  therefore  the  moment 
that  you  have  a property  of  which  the  deceased  was  competent  to  dispose 
then  you  have  a property  that  should  form  part  of  the  estate.  Well,  in  our 
regime  of  community  property  in  the  province  of  Quebec,  the  husband  is 
competent  to  dispose  of  any  property  inter  vivos  by  onerous  contract.  That 
is  a very  general  rule.  He  could  dispose  of  any  property  of  the  community 
provided  he  does  it  by  an  onerous  contract.  He  could  dispose  by  donation, 
in  other  words  by  gift,  any  property  of  the  community  provided  it  is  in  the 
interest  of  establishing  or  making  an  establishment  for  his  children.  The  only 
exception  is  that  as  far  as  the  disposition  is  concerned,  and  only  as  far  as  the 
disposition  in  the  form  of  donation  is  concerned,  he  can  make  a donation  only 
when  such  donation  concerns  the  establishment  of  children.  He  could  not 
dispose  gratuitously  to  strangers,  but  he  could  dispose  gratuitously  for  his 
children,  and  he  could  dispose  onerously  in  all  other  cases,  that  is,  if  he  is 
paid  for  it.  The  result  is,  the  general  rule  is  that  the  husband  under  community 
property  regime  in  general  has  the  faculty  and  the  power  to  dispose.  It  is 
only  by  exception  that  he  can  do  otherwise. 

The  Chairman:  If  you  were  to  add  these  words  at  the  end  of  the  phrase, 
“to  dispose  of  the  property  without  any  restriction  or  limitation”,  would  that 
clarify  the  thing? 

Senator  Bouffard:  That  would  clarify  it  as  far  as  I am  concerned. 

Senator  Croll:  I do  not  know  what  that  means. 

Senator  Monette:  Surely  he  can  dispose  of  it  without  any  restriction 
if  he  disposes  of  it  by  onerous  deed.  If  he  disposes  of  it  by  gift  but  within  his 
family  he  can  dispose  without  reserve,  but  he  could  not  dispose  gratuitously 
outside  the  family. 

With  that,  I am  wondering  if  the  suggestion  that  the  chairman  is  making 
now  would  meet  the  issue? 

Senator  Croll:  I think  perhaps  the  draftsman  of  the  bill  is  trying  to  say 
something. 

The  Chairman:  Do  you  wish  to  say  something  Mr.  Thorson? 

Mr.  Thorson:  My  reluctance  to  do  anything  to  disturbs  the  present 
expression  is  that  you  will  displace  the  jurisprudence  built  around  the  expres- 
sion “competent  to  dispose”.  I have  already  referred  the  honourable  senator 
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Monette  to  some  of  the  English  jurisprudence  involved  in  this  expression, 
particularly  He  Parsons,  1943,  Chancery  Reports  at  page  112.  I have  not  the 
exact  quotation  before  me  but  the  gist  of  the  court’s  remarks  in  that  case 
is  that  the  expression  “competent  to  dispose”  is  used  where  the  person  in 
question  has  the  absolute  power  to  do  what  he  will  with  the  property,  and 
the  report  concludes  with  these  words,  “including,  of  course,  the  power  to  make 
the  property  his  own.”  That  is  the  relevant  part  of  the  judgment  in  this  case. 

Now,  if  he  has  the  power  to  make  the  thing  his  own  by  converting  it  to 
his  own  absolute  use  it  is  within  the  meaning  of  the  expression,  as  used  in 
this  bill,  that  he  is  competent  to  dispose  of  it,  and  it  seems  to  me  where  we 
are  talking  in  terms  of  community  of  property  under  the  Civil  Code  of  Quebec 
that  in  that  circumstance  the  husband,  during  the  lifetime  of  himself  and  his 
wife,  is  not  competent  to  dispose  of  the  wife’s  interest  in  the  community. 

Senator  Bouffard:  He  has  the  right  to  sell  anything  he  wants  to. 

Mr.  Thorson:  Yes  sir,  but  I think  I am  correct  in  stating  that  he  is  not 
free  under  the  Civil  Code  to  convert  the  property  to  his  own  absolute  use, 
to  do  with  it  what  he  will  in  any  manner  including  giving  it  away  or  frittering 
it  away. 

Senator  Bouffard:  To  fritter  it  away — you  are  wrong  there.  Mr.  Chairman, 
before  we  conclude:  the  discussion  on  this  point  I will  tell  you  what  my  fear  is. 
Suppose  a man  is  the  head  of  community  property  and  he  has  $10,000.00  in 
the  bank.  Well,  as  the  head  of  the  community  he  has  the  right  if  he  wants  to, 
to  take  that  full  $10,000  and  go  on  a trip  to  Europe  or  any  place  else.  Is  that 
not  converting  to  his  own  use? 

Mr.  Thorson:  Could  he  convert  a piece  of  real  estate? 

Senator  Bouffard:  No  he  could  not  give  it  away  but  he  could  take  the 
$10,000  that  he  has  in  the  bank  and  go  to  Europe  and  spend  the  whole  amount 
for  his  own  use.  But  suppose  we  consider  a man  at  the  head  of  a commercial 
firm,  let  us  say  a big  one,  which  is  not  incorporated.  Well,  I have  no  doubt 
that  that  man  as  a partner  has  the  right,  if  any  public  donation  is  solicited, 
to  give  $10,000  or  $15,000  as  long  as  it  does  not  exceed  10  percent  of  the  capital, 
and  he  does  not  have  to  consult  his  partner  to  do  it. 

Mr.  Thorson:  I recognize  he  could  make  a payment  of  that  character  but 
he  could  not  give  away  the  whole  of  his  interest  in  the  business  itself. 

Senator  Bouffard:  Under  the  regime  of  community  property  he  has  not 
the  right  to  convert  the  effects  of  the  community  to  his  own  use  but  he  can 
take  the  full  $10,000  at  any  time  and  go  on  a year  trip  to  Europe  and  convert 
it  to  his  own  use  in  that  way.  Though  he  does  not  have  the  right  to  give 
it  to  a stranger,  that  is  the  only  disposition  he  does  not  have  the  right  to  effect. 

The  Chairman:  Mr.  Thorson  is  saying,  if  there  is  any  limitation  on  the 
competency  to  dispose,  then  it  should  not  be  caught  under  this  provision.  Is 
that  right? 

Mr.  Thorson:  Yes. 

Senator  Monette:  First,  there  was  only  one  authority  given  to  me  by 
Mr.  Thorson.  I wish  to  thank  him  for  his  co-operation  in  that  regard;  he  did 
what  he  could.  But  that  authority  did  not  satisfy  me.  What  is  brought  in 
is  not  exactly  in  the  terms  of  the  authority.  It  is  a decision  from  England — 
I don’t  know  if  it  is  from  the  House  of  Lords — but  as  has  been  properly  said 
by  our  chairman,  unless  it  is  a decision  by  the  highest  authority,  one  never 
knows  when  a higher  court  will  give  another  decision. 

The  Chairman:  Shall  we  stand  this  paragraph  for  the  moment? 

Senator  Bouffard:  I would  like  the  officials  to  think  about  it.  We  only 
want  to  co-operate  with  them;  we  don’t  want  them  to  impose  in  the  law 
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something  they  do  not  wish  to  put  in.  But  it  seems  to  me  if  it  requires  to  be 
clarified,  that  should  be  done. 

Senator  Monette:  My  remarks  flow  from  your  last  comment.  You  say 
that  it  is  claimed  here  that  because  of  some  exceptional  circumstance  a husband 
has  no  power  to  dispose  in  a particular  form.  That  should  be  the  rule.  It 
means  that  the  exception  shall  be  the  rule  with  respect  to  the  definition  of 
competency  to  dispose,  and  the  general  rule  should  not  be  the  rule. 

The  Chairman:  That  is  an  unusual  approach. 

Senator  Monette:  Yes.  It  seems  to  me  that  when  the  husband  is  declared 
by  law  in  almost  all  cases  to  be  competent  to  dispose  of  community  property, 
we  should  not  govern  ourselves  as  to  the  competency  to  dispose  by  a single 
exception. 

Senator  Bouffard:  Let  us  stand  the  clause. 

Mr.  Thorson:  I will  be  glad  to  look  at  it. 

Section  3(2)  (a)  stands. 

Senator  Haig:  Before  we  leave  that  paragraph  let  me  say  that  I think 
you  have  missed  Senator  Croll’s  argument.  This  has  been  on  our  books  for 
a long  time,  and  maybe  if  you  put  in  what  Senators  Monette  and  Bouffard 
are  suggesting,  you  will  have  to  have  a lawsuit  to  settle  it.  Indeed,  we  are 
faced  with  a lawsuit  one  way  or  the  other. 

The  Chairman:  The  parties  are  going  to  talk  it  over. 

Senator  Haig:  I think  Senator  Croll  has  a real  argument  there.  It  has 
stood  the  test  of  time,  and  the  officials  have  worked  it  out. 

Senator  Leonard:  The  only  people  who  could  challenge  the  interpretation 
would  be  the  Government  itself,  and  the  department  officials  say  they  don’t 
see  why  it  should  be  challenged. 

The  Chairman:  But  officials  change. 

Senator  Leonard:  They  are  on  record  now. 

The  Chairman:  When  you  get  a new  broom  you  get  some  new  inter- 
pretations. 

Senator  Croll:  What  you  are  saying  now  about  this  section  can  be  said 
about  every  section  of  the  bill. 

The  Chairman: . No,  not  every  section. 

Senator  Croll:  Well,  almost. 

Senator  Monette:  I think  we  are  all  in  agreement  on  the  substance  of 
the  difficulty.  Is  it  not  possible  to  so  qualify  the  words  “competency  to  dispose” 
in  order  to  meet  what  we  are  all  in  accord  with? 

The  Chairman:  The  section  stands. 

Next  we  come  to  paragraph  (b). 

Some  Senators:  Carried. 

The  Chairman:  Paragraph  (c).  Is  any  particular  explanation  required 
there? 

Senator  Bouffard:  What  is  meant  by  the  words  “tenant  in  tail”? 

Mr.  Thorson:  This  is  a kind  of  holding  of  property  where  the  original 
holder  has  provided  that  it  will  follow  from  the  eldest  son  to  the  eldest  son, 
generation  after  generation.  There  is  very  little  of  it  in  Canada. 

Senator  Leonard:  But  still  it  can  be  broken. 

Senator  Power:  Is  that  what  we  in  Quebec  call  substitution? 

Mr.  Linton:  No,  substitution  is  limited  to  a number  of  degrees  and  can 
go  only  so  long. 
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Senator  Bradley:  How  long  can  it  go,  21  years? 

Mr.  Linton:  No,  I don’t  think  so.  In  provinces  that  have  “tenancies  in 
tail”  it  is  not  restricted  to  two  lives  and  21  years. 

Senator  Bradley:  That  is  the  situation  in  the  Old  Country. 

Mr.  Linton:  I don’t  know. 

Senator  Bradley:  It  was  40  years  ago. 

The  Chairman:  Paragraph  (d). 

Some  Senators:  Carried. 

— On  Subsection  3 — property  disposed  of  as  gift  inter  vivos. 

Paragraph  (a). 

Senator  Aseltine:  Carried. 

Senator  Croll:  I haven’t  the  slightest  idea  what  is  the  meaning  of  the 
whole  section,  but  no  one  has  challenged  it. 

Senator  Power:  It  is  put  there  to  catch  somebody  who  is  cheating  some- 
where. 

Some  Senators:  Carried. 

The  Chairman:  Paragraph  (b). 

Some  Senators:  Carried. 

The  Chairman:  Paragraph  (c). 

Senator  Haig:  It  is  a father  trying  to  protect  a son.  Carried. 

The  Chairman:  The  only  interest  I have  in  that  paragraph  is  the  words 
“debt  or  right.”  What  is  meant  by  the  words  “or  right”?  Could  you  illustrate 
what  is  meant  by  that,  Mr.  Linton?  For  instance,  if  I have  a cause  of  action 
against  some  relative,  arising  out  of  an  automobile  accident  and  I give  up  that 
right,  or  I let  the  statute  run  and  the  right  of  action  is  barred — are  you  think- 
ing of  that  kind  of  right? 

Mr.  Linton:  I don’t  see  that  that  could  have  any  value. 

The  Chairman:  The  damages  would  still  have  to  be  proven? 

Mr.  Linton:  Yes. 

The  Chairman:  Can  you  give  an  illustration  of  what  is  meant  by  “or 
right”?  I dislike  to  put  in  words  when  I don’t  know  what  they  cover. 

Senator  Croll:  Has  anyone  thought  of  putting  that  paragraph  into  about 
ten  words  that  are  easily  understood?  This  phraseology  frightens  me. 

Mr.  Linton:  To  explain  it? 

Senator  Croll:  You  explained  it  well  enough,  Mr.  Linton,  but  why  is  it 
written  in  that  fashion? 

Senator  Haig:  Why  can’t  you  cut  out  the  words  “or  right”? 

The  Chairman:  I don’t  know  what  “or  right”  means. 

Senator  Croll:  I hate  to  interfere  with  it,  because  I might  change  the 
meaning  of  it. 

Senator  Connolly  (Ottawa  West):  Where  did  you  get  that  section, 
Mr.  Linton? 

Mr.  Linton:  We  created  it. 

Senator  Power:  The  lad  who  created  it  must  know  what  it  means. 

Mr.  Thorson:  It  refers  to  other  rights  of  action,  not  in  the  form  of  a debt. 

The  Chairman:  For  instance? 

Mr.  Thorson:  I will  attempt  to  give  an  example.  One  arising  out  of  a 
breach  of  contract. 

The  Chairman:  You  would  have  to  prove  damages. 
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Mr.  Thorson:  There  might  be  others  where  there  was  a right  to  recover 
property,  for  example;  where  it  was  not  a question  of  establishing  damages  as 
a condition  precedent. 

Senator  Bouffard:  Who  is  going  to  be  the  judge  that  you  have  such  right? 

Mr.  Thorson:  That  would  be  a question  of  fact,  sir. 

Senator  Haig:  Damage  by  your  car  would  be  a right. 

The  Chairman:  I don’t  think  this  would  cover  a case  where  the  remedy 
was  damages,  because  at  the  time  you  forego  the  right  are  they  going  to 
inquire  into  the  substance  and  value  of  your  right.  You  might  not  succeed  in 
a trial. 

Mr.  Thorson:  Would  there  not  be  a right  where  the  remedy  was  specific 
performance? 

The  Chairman:  Yes,  if  it  were  a right  where  you  could  enforce  specific 
performance  of  a contract,  it  might  be. 

Senator  Macdonald:  It  might  be  a right  to  property. 

The  Chairman:  Or  where  you  could  enforce  specific  performance  of  a 
contract. 

On  paragraph  (c): 

The  Chairman:  This  is  new.  I see  they  are  taking  some  words  to  say  some- 
thing. In  plain  ordinary  English,  Mr.  Linton,  that  means  what? 

Mr.  Linton:  That  means  that,  in  these  contracts  we  were  discussing  earlier 
in  the  day,  where  the  contract  is  made  that  at  date  of  death  will  pass  some 
property  for  a fixed  value.  If  the  deceased  made  such  a contract  to  pass  to 
someone  else,  and  at  the  same  time  that  person  made  a contract  with  him  to 
pass  that  person’s  property  to  him  at  his  death,  the  fact  that  they  both  made 
an  agreement  at  the  same  time  would  not  be  taken  as  consideration  in  itself. 

The  Chairman:  What  if  there  was  a seal  and  some  consideration  on  that? 

Mr.  Linton:  Even  that, — a seal  itself  would  not  be  consideration. 

The  Chairman:  In  the  general  law  a seal  imports  consideration  in  itself. 
What  this  subsection  4 says,  if  they  have  not  got  some  real  consideration,  putting 
a seal  on  a document  is  not  going  to  get  you  out  of  the  implications  of  a state 
tax.  I have  not  any  views  on  it.  As  long  as  you  are  satisfied  with  it,  I am 
satisfied. 

On  subsection  5 — insurance. 

Senator  Haig:  Tell  us  what  it  means. 

The  Chairman:  There  are  a lot  of  words  there,  but  actually,  I think  the 
meaning  is  reasonably  clear.  This  is  for  the  purpose  of  determining  whether 
or  not,  where  the  proceeds  of  an  insurance  policy  are  payable  to  the  controlled 
corporation,  they  are  included.  Under  this  bill  these  proceeds  are  brought  into 
the  property  of  the  deceased  if  there  is  a controlling  shareholder.  You  take  the 
net  profits  of  the  previous  year,  and  if  these  profits  are  in  excess  of  the  insurance 
there  is  nothing  that  is  added  to  the  assets  of  the  estate.  All  this  section  tells 
you  is  how  to  calculate  profits  and  how  to  calculate  losses,  and  it  says  you  do  it 
according  to  income  tax  principles. 

Senator  Croll:  Whether  we  agree  with  the  principle  or  not,  the  formula 
is  the  right  formula. 

The  Chairman:  We  have  approved  of  the  principle. 

Senator  Croll:  Therefore  we  must  approve  of  the  formula. 

The  Chairman:  Well,  we  don’t  have  to. 
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Senator  J.  J.  Connolly:  May  I raise  the  question  I raised  in  the  same  con- 
nection this  morning?  Is  there  any  sense  in  providing  that  this  will  be  net  before 
taxes? 

Mr.  Linton:  Well,  we  think  that  the  formula  as  expressed  here  does  that. 

The  Chairman:  Yes,  it  does.  It  provides  for  a determination  of  your  net 
profits  under  the  Income  Tax  Act,  or  your  taxable  income.  However,  I would 
rather  have  profits  than  taxable  income.  The  net  profits  might  be  more.  I should 
point  out  that  the  first  part  of  the  subsection  just  describes  he  badges  of 
ownership  of  a policy  of  insurance.  If  you  can  exercise  certain  rights  in  con- 
nection with  it  then  you  are  the  owner  of  it,  and  it  comes  into  the  estate. 

Subsection  agreed  to. 

On  sub  section  (6),  paragraphs  (a)  and  (b): 

The  Chairman:  Of  course  that  is  a kind  of  magic  there  that  I shudder  at. 
I think,  when  you  erect  an  entity,  a corporation  which  is  a legal  entity  on  its 
own  behalf,  under  certain  circumstances  you  may  have  a 49  per  cent  interest  in 
other  people,  the  deceased,  who  may  be  a minority  shareholder,  and  who  only 
has  control  because  he  is  a blood  relation  or  married  to  some  person,  then  the 
act  of  the  corporation  is  his  act.  I shudder.  However,  it  is  up  to  the  committee. 

Senator  Bouffard:  It  may  give  rise  to  a great  many  injustices  and 
inequities. 

Senator  Howard:  Why  not  stand  the  clause,  then? 

The  Chairman:  Well,  6 (a)  is  all  right. 

Senator  Croll:  We  dealt  with  the  principle  involved  a little  earlier.  Did 
we  stand  it? 

The  Chairman:  No,  we  didn’t  stand  it.  We  dealt  with  the  principle  involved. 
I suggest  that  we  stand  section  3(6)  (b)  for  the  moment. 

Mr.  Linton:  This  paragraph  (b),  whatever  you  may  think  of  it,  does  not 
extend  to  a corporation  controlled  by  the  deceased  and  his  family.  It  has  to  be 
controlled  by  him. 

Senator  Power:  Is  there  a definition  of  a corporation  controlled  by  the 
deceased? 

Mr.  Linton:  Yes,  but  it  still  confines  it  to  controlled  by  the  decased. 

The  Chairman:  Let  us  look  at  that  definition. 

Mr.  Linton:  It  is  in  section  58(1)  (c). 

The  Chairman:  The  definition  of  a “corporation  controlled  by  the  deceased” 
is  this.  It  means: 

“a  corporation  that,  at  the  time  in  respect  of  which  the  expression 
is  being  applied,  was  controlled,  whether  through  holding  a majority  of 
the  shares  of  the  corporation  or  in  any  other  manner  whatever,  by  the 
deceased  or  by  any  other  person  on  behalf  of  the  deceased;” 

Mr.  Linton:  That  does  not  include  controlled  by  him  or  his  family.  It  has 
in  some  way  to  be  controlled  by  him. 

The  Chairman:  I might  comment  that  I believe  the  definition  enlarges  the 
mischief  instead  of  reducing  it. 

Senator  Macdonald:  I cannot  see  that,  not  if  a man  has  to  control  it  either 
directly  himself  or  have  control  over  somebody  else. 

The  Chairman:  Then  you  are  getting  into  the  stage  of  blood  relationship, 
marriage  or  adoption.  What  does  it  mean — “in  any  other  manner  whatsoever”? 

Mr.  Linton:  It  means  that  he  must  in  fact  be  shown  to  control  the  com- 
pany, and  if  he  cannot  be  shown  to  be  the  actual  controller  the  tax  would  not 
succeed,  and  the  fact  it  is  owned  by  another  relative  wouldn’t  give  him  control 
per  se. 


90 


STANDING  COMMITTEE 


The  Chairman:  They  would  have  to  be  very  friendly. 

Mr.  Linton:  They  would  have  to  show  that  not  only  were  they  very 
friendly  but  that  the  deceased  controlled  the  company. 

Senator  Croll:  Where  did  you  get  this  definition?  Is  it  your  own  creation 
or  did  you  borrow  it? 

The  Chairman:  They  wrote  it  up. 

Mr.  Linton:  That  is  new. 

Senator  Macdonald:  I think  it  is  a very  good  definition. 

The  Chairman:  It  is  an  excellent  definition,  I agree. 

Senator  Croll:  The  Chairman  is  quite  .correct.  The  words  “in  any  manner 
whatsoever”  may  mean  what  Mr.  Linton  may  think  it  means  and  wants  it  to 
mean,  not  that  it  would  be  improper,  but  it  leaves  itself  wide  open. 

Mr.  Linton:  It  would  be  open  to  court  interpretation  if  anybody  dis- 
agrees with  it. 

Senator  Croll:  This  act  is  not  written  for  the  immediate  benefit  of  us 
lawyers. 

Senator  Brunt:  I think  it  is  for  our  benefit. 

Senator  Croll:  But  I would  like  to  get  something  on  there  that  does 
not  need  a court  interpretation  tomorrow  morning.  It  is  very  nice  to  have  what 
you  said  but  we  have  to  examine  some  of  these  things. 

Senator  Bouffard:  According  to  the  definition  I don’t  think  it  is  necessary 
that  the  deceased  must  own  the  majority  of  the  shares. 

Mr.  Linton:  No,  it  does  not  go  that  far.  He  might  have  control  through 
another  corporation  or  he  might  have  nominees  holding  shares  for  him  or  he 
might  have  actual  control  if  he  owned  47  per  cent  and  nobody  else,  say,  owned 
more  than  1 per  cent  of  the  shares. 

The  Chairman:  Or  he  may  have  a voting  trust  agreement. 

Mr.  Linton:  Yes,  but  in  some  way  he  would  have  to  govern  the  company. 

Senator  McLean:  His  wife  might  own  stock. 

Mr.  Linton:  That  would  not  give  him  control. 

Senator  Macdonald:  If  you  strike  out  the  words  “or  in  any  other  manner 
whatsoever”  you  would  have  to  insert  a great  many  more. 

Mr.  Linton:  Yes. 

A Voice:  Oh,  I don’t  think  so. 

Senator  Croll:  I don’t  think  so  either. 

The  Chairman:  Well,  gentlemen,  what  do  you  think  of  this  subsection? 

Senator  Haig:  Very  few  will  be  affected  by  it. 

The  Chairman:  Senator  Haig,  if  only  one  person  was  to  be  affected  by  it 
and  it  was  wrong,  I would  oppose  it  to  the  last  ditch. 

Senator  Haig:  I think  it  is  a well-drawn  section. 

Section  3(6)  (b)  agreed  to. 

On  Section  4(1). 

Senator  Haig:  That  seems  fair. 

Senator  White:  Mr.  Linton,  are  you  going  to  go  back  for  so  many  years 
and  examine  all  the  properties  that  the  deceased  has  made  and  ascertain 
whether  it  is  full  value  or  otherwise? 

Mr.  Linton:  No,  not  in  any  general  way,  sir. 

Senator  White:  Why  is  it  in  there  then? 

Mr.  Linton:  It  has  to  be  if  you  use  the  word  “disposition”.  As  some 
senators  have  pointed  out,  one  kind  of  disposition  is  a sale.  It  is  certainly 
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not  desired  to  bring  into  tax,  property  the  deceased  sold,  and  therefore 
this  excludes  anything  that  was  sold  for  full  consideration. 

Senator  White:  Yes,  but  doesn’t  this  give  you  the  right  to  decide  whether 
or  not  the  property  has  been  sold  for  its  full  value? 

Mr.  Linton:  I don’t  think  so,  sir.  We  would  have  to  be  able  to  prove  that 
there  was  something  other  than  full  consideration. 

The  Chairman:  Something  less  than  full  consideration. 

Senator  White:  But  you  would  have  the  right  to  go  back  and  investigate. 

Mr.  Linton:  That’s  right. 

Senator  White:  How  far  back  would  you  go? 

Mr.  Linton:  As  a rule  we  would  not  go  back  at  all,  only  to  any  trans- 
action about  which  some  record  existed  that  might  be  doubtful. 

The  Chairman:  The  limitation  would  be  three  years  anyway. 

Section  4(1)  agreed  to. 

On  Section  4(2): 

The  Chairman:  Mr.  Linton  explained  that  yesterday  afternoon  to  us  in 
connection  with  annuities,  wasn’t  it? 

Mr.  Linton:  Yes. 

The  Chairman:  Where  some  property  is  transferred  by  a person  in  his 
lifetime  and  the  person  who  receives  the  property  agrees  to  pay  a certain 
annuity  per  year  as  long  as  the  person  lives.  Now,  that  property  or  some  part 
of  it,  may  come  into  the  estate  of  the  deceased,  depending  upon  this  formula. 

Senator  Power:  May  I ask  out  of  my  ignorance,  because  I did  not  follow 
it,  if  that  refers  to  property  for  charitable  purposes  or  given  to  a university? 

Mr.  Linton:  No,  that  would  be  exempt. 

Senator  Power:  I am  assuming  that  perhaps  a man  gives  $100,000  to  a 
university  on  the  condition  that  $3,000  is  paid  to  somebody. 

Mr.  Linton:  Well,  in  a sense  this  would  come  in,  but  anything  left  as 
taxable  out  of  the  operation  of  this  section  would  itself  be  exempt  under  the 
charitable  exemptions  which  would  be  encountered  later,  so  nothing  would 
arise  to  tax  in  that  sense. 

Senator  Power:  Isn’t  that  one  way  of  cheating  the  Crown? 

Mr.  Linton:  It  is  if  you  do  not  consider  charitable  donations  to  be 
properly  exempt. 

Senator  Power:  Well,  if  this  is  given  as  a charitable  donation  on  con- 
sideration of  an  annuity  payable  to  a relative,  what  happens  then? 

Mr.  Linton:  It  is  exempt  as  a donation  to  charity  like  any  other  donation 
to  charity. 

Senator  Power:  Even  though  there  is  tied  to  it  a proviso  that  a life  rent 
would  be  payable  to  a relative  of  the  deceased? 

Mr.  Linton:  Oh,  not  to  the  deceased,  but  to  a relative  of  the  deceased? 

Senator  Power:  To  a relative. 

Mr.  Linton:  The  benefit  that  passed  on  death,  or  gift,  to  the  relative 
would  itself  be  taxable,  but  the  part  going  to  charity  would  be  free. 

Senator  Power:  It  was  under  $3,000. 

Senator  Croll:  Surely  Mr.  Linton  cannot  have  the  question  properly.  Put 
it  again,  Senator  Power. 

Senator  Power:  I am  giving  the  case  of  a man  who  gives  $100,000  to  a 
university,  but  puts  on  a condition  that  $3,000,  less  than  five  per  cent,  is  to 
go  to  his  son  or  nephew,  or  somebody. 
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Mr.  Linton:  A provision  in  his  will? 

Senator  Power:  Yes. 

Mr.  Linton:  Well,  the  annuity  he  provides  for  the  relative  capitalized  for 
the  life  expectancy  would  be  taxable,  but  the  rest  would  not. 

Senator  Power:  But  if  it  is  less  than  five  per  cent? 

Mr.  Linton:  Oh,  it  would  not  come  under  this  at  all. 

Senator  Power:  It  would  not  come  under  this  at  all? 

Mr.  Linton:  No. 

Senator  Power:  The  annuity  itself  would  be  taxable? 

Mr.  Linton:  That  is  right. 

Senator  Power:  The  capital  would  not  be? 

Mr.  Linton:  That  is  right. 

Senator  Leonard:  I wondered  if  the  department  uses  a lower  rate  than 

five  per  cent  in  calculating  the  taxable  value  of  an  annuity  in  the  ordinary 
case? 

Mr.  Linton:  In  the  construction  of  the  mortality  tables  and  cost  of 
annuities? 

Senator  Leonard:  Yes. 

Mr.  Linton:  Yes,  the  current  rate  in  those  is  four. 

Senator  Leonard:  Would  you  consider  using  four  per  cent  here? 

Mr.  Linton:  That  is  a matter  of  policy.  As  I said  this  morning,  the  first 
draft  started  off  with  six,  and  it  was  put  down  to  five. 

Senator  Leonard:  It  does  not  seem  quite  right  to  use  the  four  per  cent 
value  to  throw  up  the  value  of  the  asset  for  taxation,  and  use  a higher  rate 
to  bring  down  the  amount  that  is  exempt. 

Mr.  Linton:  Well,  I don’t  think  those  two  are  really  related.  Most  of  the 
calculations  that  will  be  used  for  the  mortality  tables  will  be  used  for  such 
things  as  guaranteed  annuities,  and  things  of  that  nature,  whose  value  and 
certainty  is  much  greater  than  the  things  that  will  fall  under  this. 

Senator  Leonard:  This  might  be  the  same  type  of  guarantee  or  security? 

Mr.  Linton:  I suppose  conceivably,  but  very  rarely. 

Senator  Bouffard:  In  the  case  of  a gift  of  the  price  of  sale  made  by  the 
deceased  to  daughters  and  sons,  you  would  not  add  to  the  deceased’s  property 
the  value  of  the  land  that  has  been  sold.  I understand  that  the  daughters 
would  have  received  the  gift,  but  apart  from  that  would  you  consider  the 
property  sold? 

Mr.  Linton:  Was  the  value  of  the  benefit  to  the  daughters  equal  to  the 
value  of  the  property? 

Senator  Bouffard:  Yes;  I suppose  it  would  be  for  full  consideration? 

Mr.  Linton:  Well,  only  the  case  of  the  daughters  would  be  a matter  for 
taxation,  if  it  was  within  the  period. 

Senator  Bouffard:  At  the  same  time  you  say  the  purchase  has  to  be  made 
in  consideration  which  is  payable  to  the  deceased  for  his  own  use  and  benefit? 

Mr.  Linton:  Well,  I think  we  would  regard  it  as  the  subject  of  a gift  by 
him  to  them. 

The  Chairman:  Question. 

Some  Senators:  Carried. 

The  Chairman:  We  now  turn  to  subsection  3 of  section  4.  There  is  a 
lot  of  language  in  that  section,  Mr.  Linton. 
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Mr.  Linton:  I think  perhaps  the  note  is  the  best  explanation.  It  is  to 
prevent  double  deduction  of  any  consideration  paid,  inasmuch  as  this  para- 
graph (1),  subsection  1,  already  provides  for  a reduction  by  the  amount  of 
consideration,  and  if  this  subsection  3 of  section  4 were  not  here  the  same 
thing  would  be  deductible  again  under  the  first  subsection  of  section  4 and  it 
would  come  out  twice. 

The  Chairman:  Yes,  that  is  correct. 

Senator  Monette:  Before  you  pass  to  section  5,  may  I again  refer  to  sub- 
section 2(a)  of  section  3.  Would  it  not  be  wise  to  include  here  another  section 
that  under  no  circumstances  shall  a share  of  the  community  belonging  to  the 
wife  of  the  deceased  be  included?  I think  it  would  be  made  clear  if  another 
section  said  that  under  no  circumstances  the  half  share  of  the  community 
belonging  to  the  wife  can  be  included  in  the  computation  of  the  net  value. 

The  Chairman:  What  have  you  to  say,  Mr.  Linton? 

Mr.  Linton:  I think  we  should  like  to  look  this  over,  but  it  strikes  me 
offhand  that  there  might  be  less  danger  to  this  suggestion,  rather  than  narrow- 
ing the  competency  to  dispose. 

The  Chairman:  Then  it  does  not  destroy  your  jurisprudence? 

Mr.  Linton:  That  is  right. 

The  Chairman:  I think  that  is  a good  suggestion  of  yours,  Senator  Monette. 

Under  the  heading  “Deductions  allowed  in  computing  aggregate  net  value”, 
we  have  section  5 which  lists  the  items  deductible. 

Senator  Brunt:  Might  I ask  Mr.  Linton  why  he  changed  the  word  “shall” 
to  “may”.  Why  should  these  debts  not  be  deducted  on  the  basis  of  “shall”. 

Mr.  Linton:  I am  afraid  I am  not  competent  to  answer  that. 

Mr.  Thorson:  That  is  standard  language.  If  the  act  provides  that  there 
may  be  deducted  a certain  amount  then  of  course  it  is  open  to  anybody  to 
deduct  that  amount.  The  effect  is  precisely  the  same  and  I think  it  is  proper 
to  use  the  word  “may”  rather  than  shall  because  it  never  should  be  made 
obligatory  to  make  a deduction. 

Senator  Brunt:  It  is  “shall”  in  the  act. 

Mr.  Thorson:  I suggest,  Mr.  Chairman,  it  amounts  to  the  same  thing. 

The  Chairman:  I think  the  consideration  is  the  same. 

Senator  Haig:  What  is  the  idea  of  not  allowing  the  deduction  of  solicitors 
charges  or  expenses  of  administering  property  in  determining  the  aggregate 
net  value.  I would  like  to  know  why  that  is.  That  work  has  to  be  done  and 
the  people  who  want  it  most  are  the  very  people  who  are  collecting  the  money 
because  a lawyer  knows  the  procedure  and  he  will  insist  upon  the  tax  being 
paid  because  he  has  to  deal  with  these  national  revenue  people  all  the  time 
and  if  they  find  that  he  is  a double  crosser  he  will  soon  be  made  unwelcome. 

Mr.  Linton:  The  main  difficulty  we  have  is  that  in  practical  matters  you 
cannot  tell  how  much  those  fees  would  amount  to. 

Senator  Haig:  Well,  in  the  province  of  Manitoba  there  is  a tariff  fixed  by 
the  court  and  there  is  a tariff  in  nearly  every  other  province  too  for  that 
matter. 

Mr.  Linton:  Am  I not  right  in  saying  that  it  varies  with  the  amount  of 
work  to  be  done. 

Senator  Croll:  Yes. 

The  Chairman:  What  can  be  done  in  Ontario  is  that  a judge  may  fix  the 
fees  higher  than  the  tariff. 

Senator  Haig:  He  can  also  do  that  in  Manitoba. 
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Senator  Mqnette:  And  in  the  province  of  Quebec  the  jurisprudence  is 
that  the  court  costs  are  fixed  by  the  tariff  but  the  right  is  always  reserved  as 
beween  lawyer  and  client. 

Senator  Croll:  Have  you  not  got  to  find  a formula,  Mr.  Linton,  whatever 
the  formula  may  be?  You  cannot  deny  it.  You  may  set  the  tariff  at  $1  or 
it  may  be  $2  but  I think  in  fairness  there  should  be  a formula  for  it,  and  I do 
not  think  that  you  can  exclude  it. 

The  Chairman:  What  strikes  me,  Senator  Croll,  is  that  if  you  allow 
solicitors’  charges  to  be  deducted  it  is  up  to  the  estate  to  furnish  the  figure,  it  is 
not  up  to  the  department  to  run  after  them  or  to  go  looking  for  it. 

Senator  Croll:  What  bothers  the  department  is  that  there  may  be  an  over- 
charge, but  some  formula  has  got  to  be  found  for  this. 

The  Chairman:  Mr.  Linton  hits  at  a lack  of  uniformity  in  the  solicitors 
fees,  but  there  is  also  a lack  of  uniformity  in  funeral  expenses. 

Senator  J.  J.  Connolly:  This  is  not  new. 

Mr.  Linton:  If  you  allow  these  fees  as  expenses  are  you  not  bound  to 
allow  executor’s  fees  and  all  the  expenses  that  will  be  incurred  in  connection 
with  the  settlement  of  these  estates.  Because  solicitors  may  be  working  on 
the  estate  for  years,  you  cannot  calculate  the  fees  and  if  you  make  an  assess- 
ment using  this  theory,  it  is  not  related  to  the  situation  at  death. 

The  Chairman:  Oh  yes  you  can,  Mr.  Linton,  because  I must  get  my 
returns  in  within  6 months  and  you  can  assess  in  6 months  and  if  I do  not 
include  all  the  expenses,  well,  then,  that  is  my  problem. 

Mr.  Linton:  But  if  they  are  allowable  there  is  nothing  to  prevent  you 
from  claiming  them  after  and  there  is  no  way  of  knowing  what  they  will  be. 
What  the  act  is  trying  to  do  is  trying  to  establish  a value  at  the  date  of  death 
and  apply  a tax  on  that  value.  Now,  the  value  at  date  of  death  is  certainly  not 
something  that  contemplates  the  deduction  of  these  future  amounts  whether 
they  be  executors  fees  administration  charges  of  all  kinds.  The  tax  is  on  the 
value  at  the  date  of  death. 

The  Chairman:  But  the  items  that  are  included  there  are  all  expenses  that 
have  occurred  after  death. 

Mr.  Linton:  To  the  extent  of  funeral  expenses  and  surrogate  court  fees, 
because  those  are  readily  ascertainable,  because  there  is  no  doubt  that  follow- 
ing death  burial  is  necessary. 

The  Chairman:  There  is  no  doubt  about  the  need  for  the  services  of  a 
lawyer  either,  in  most  cases.  If  the  bill  is  not  filed,  you  can  file  it  after  six 
months? 

Mr.  Linton:  That  is  the  way  the  act  reads  now,  and  if  we  provide  that 
no  deduction  could  be  claimed  unless  it  was  claimed  within  six  months  many 
hardships  would  fall  on  estates. 

Senator  Howard:  But  could  you  not  deal  with  executors  fees  and  legal  fees, 
solicitors  fees  on  the  basis  that  if  the  figures  are  not  provided  in  the  return 
within  the  six  months  period  then  there  is  no  right  to  file  them  afterwards. 

Mr.  Linton:  If  we  did  that  is  it  generally  possible  within  six  months  to 
determine  exactly  what  those  expenses  will  be? 

Senator  Croll:  Not  exactly,  but,  Mr.  Linton,  see  if  you  can  convince  the 
committee.  There  are  certain  things  in  connection  with  an  estate  that  have 
to  be  done.  You  say  he  has  to  be  buried  and  there  will  be  funeral  expenses, 
and  probate  fees  will  have  to  be  paid  and  there  is  a good  deal  more  work  that 
has  to  be  done.  The  doctor  gets  paid  and  the  deceased  may  very  well  get 
himself  a very  expensive  funeral. 

Mr.  Linton:  The  act  confines  that  to  a reasonable  one. 
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Senator  Croll:  I know,  “reasonable”. 

Senator  Aseltine:  It  is  according  to  his  station  in  life. 

Senator  Croll:  Whereas  on  the  other  hand  you  allow  no  deduction  for 
lawyers  fees  at  all  and  yet  in  order  to  have  the  funeral  account  paid  the 
lawyer  has  to  do  certain  work  and  his  fees  are  not  deductible  whereas  the 
funeral  account  is.  It  strikes  me  as  not  being  in  balance. 

Senator  Macdonald:  It  will  not  benefit  the  lawyers  in  any  way  to  have  it 
included  as  an  expense. 

Senator  Leonard:  Perhaps  Mr.  Linton  would  like  to  consider  the  use  of  the 
tariff  which  is  permitted  in  Ontario,  which  sets  out  definite  fees  to  solicitors 
for  taking  out  Probate  and  for  settling  succession  duty  and  stops  there.  Not 
everything  that  is  done  by  way  of  legal  fees  has  anything  to  do  with  the  death 
of  the  deceased  but  those  fees  are  exactly  in  the  same  category  as  probate  fees. 

Senator  Brunt:  There  is  no  doubt  but  that  taking  out  probate  is  a benefit 
to  the  taxing  authorities.  What  provision  have  you,  Mr.  Linton,  if  a person 
dies  leaving  a considerable  estate  and  nobody  does  anything  about  it. 

Mr.  Linton:  We  would  have  a recourse  against  the  beneficiaries,  the  heirs 
or  whoever  is  entitled  to  the  estate. 

Senator  Brunt:  Suppose  the  heirs  do  not  name  an  executor. 

The  Chairman:  And  an  executor  could  renounce  his  office. 

Senator  Croll:  But  in  all  this  you  force  him  to  do  something  for  which 
no  allowance  is  made. 

Senator  Brunt:  Here  you  have  lawyers  taking  out  probate  in  order  to  be 
able  to  deal  with  an  estate.  Surely  their  fees  should  be  allowed,  at  least  their 
initial  fees,  because  you  are  benefiting. 

Mr.  Linton:  One  difficulty  I see  about  Senator  Leonard’s  suggestion  is, 
what  would  you  allow  in  Quebec  where  in  many  cases  there  is  no  probate  at 
all? 

Senator  Brunt:  Give  them  the  same  thing. 

Mr.  Linton:  But  there  is  no  tariff  by  which  you  could  be  guided. 

Senator  Leonard:  I don’t  think  that  matters.  For  example,  in  British 
Columbia  there  is  a higher  tariff.  You  could  take  a tariff  of  what  you  considered 
to  be  a reasonable  charge,  and  allow  that. 

Senator  Brunt:  You  set  it  up  as  a table,  and  that  is  it. 

Mr.  Linton:  You  mean  to  set  it  up  as  a prescribed  table  and  allow  it  in 
every  estate,  whether  it  had  to  be  paid  or  not? 

Senator  Brunt:  That  is  right. 

Mr.  Linton:  That  might  be  practical,  but  it  then  becomes  a matter  of 
policy  as  to  what  should  be  done. 

The  Chairman:  Will  you  make  a note  of  that,  Mr.  Linton? 

Mr.  Linton:  Yes. 

Senator  Howard:  May  I ask,  is  it  not  a fact  that  in  the  United  States  both 
the  attorneys’  fees  and  auditors’  fees  are  allowed  as  deductions? 

Mr.  Linton:  Yes. 

Senator  Howard:  You  are  not  going  to  do  that  in  Canada? 

Mr.  Linton:  That  is  right. 

Senator  Brunt:  He  is  going  to  think  about  it. 

Senator  Bouffard:  I think  you  might  as  well  consider  the  auditors’  fees, 
because  in  that  kind  of  business  most  of  these  people  who  have  to  pay  succession 
duties  will  have  to  have  an  audit  of  some  kind  and  that  is  an  expense  they  will 
have  to  pay. 

62217-5 — 
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Senator  Connolly  ( Ottawa  West):  May  I say,  you  are  talking  about  legal 
fees  in  connection  with  filing  of  probate  and  succession  duty  filings  which  apply 
in  the  various  jurisdictions,  and  which  is  not  a very  serious  charge  against  an 
estate.  What  we  are  thinking  of  here  is  some  way  to  try  and  reduce  the 
aggregate  net  value  of  the  tax  so  that  it  won’t  be  as  high  as  it  otherwise  might 
be,  and  also  to  give  that  much  more  to  the  residual  beneficiaries.  But  the  big 
charge  against  estates  for  the  most  part,  even  those  not  too  large,  are  charges 
made  by  executors  for  compensation. 

The  Chairman:  Yes,  but  you  have  this  problem:  the  moment  you  get  by 
the  hurdle  of  getting  probate,  you  then  get  into  the  administration  of  the 
estate;  there  is  income  and  outgo,  there  are  legal  fees  in  connection  with  that 
administration,  and  those  are  proper  charges  against  the  income  of  the  estate 
in  its  administration.  Therefore,  I would  not  in  fairness  be  prepared  to  suggest 
that  we  should  go  further  than  to  say  those  things  that  are  necessary  to  be  done 
for  which  expenses  are  incurred  so  that  the  estate  can  be  properly  set  up  and 
operated.  And  that  is  of  assistance  to  the  department,  as  the  tax  collector. 

Senator  Thorvaldson:  Then  you  would  say  go  as  far  as  applying  and 
getting  probate,  and  filing  succession  duty  papers? 

The  Chairman:  Yes,  to  the  point  where  the  estate  is  in  a position  to 
operate. 

Senator  Connolly  ( Ottawa  West):  The  department  says,  if  the  individual 
does  not  do  it,  they  must  have  it  done. 

Senator  Thorvaldson:  I have  always  felt  that  the  present  act  was  unfair 
in  that  respect. 

Senator  Connolly  ( Ottawa  West):  It  is  worth  considering. 

The  Chairman:  Mr.  Linton  is  going  to  have  a look  at  this,  and  I think 
he  understands  what  we  are  thinking.  We  are  not  trying  to  impose  charges 
and  expenses  of  administration,  but  I think  there  is  a line  up  to  the  point 
where  it  becomes  truly  a matter  of  administration,  and  expenses  should  be 
taken  into  account. 

Senator  Macdonald:  It  should  be  emphasized  I think,  that  this  is  no 
benefit  to  the  solicitors;  this  is  of  benefit  to  the  estate. 

Section  5 (a)  stands. 

The  Chairman:  We  come  now  to  paragraph  (b). 

Some  Senators:  Carried. 

Senator  Power:  Does  that  not  run  into  trouble  with  respect  to  marriage 
contracts  in  Quebec? 

The  Chairman:  I don’t  know. 

Senator  Power:  What  happens  about  moneys  or  properties  converted  to 
the  wife  by  reason  of  the  marriage  contract,  in  separation  of  property  agree- 
ment? 

Mr.  Linton:  It  would  operate  to  bar  the  payment  under  the  marriage 
contracts  being  deducted  as  a debt. 

Senator  Power:  It  would? 

Mr.  Linton:  Yes. 

Senator  Leonard:  Is  that  not  the  law  under  the  present  act? 

Mr.  Linton:  Yes,  and  always  has  been. 

Senator  Power:  And  you  have  relied  on  that,  have  you? 

Mr.  Linton:  Yes. 

Senator  Power:  And  nobody  kicked? 

Mr.  Linton:  No. 
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The  Chairman:  If  the  wife's  community  property  has  not  been  brought 
in,  I don’t  know  how  you  can  ask  for  a deduction  on  the  basis  that  it  is  a debt. 

Senator  Bouffard:  Because  it  is  a case  of  a man  who  is  married  under 
the  regime  of  separation  as  to  property,  and  instead  of  having  community  of 
property,  he  gives  before  the  marriage  by  way  of  marriage  contract  a certain 
amount  to  be  paid  to  his  wife  at  his  death. 

Senator  Connolly  ( Ottawa  West):  Or  during  the  marriage. 

Senator  Bouffard:  Yes,  he  can  pay  it  any  time  he  wants  to. 

Senator  Connolly  ( Ottawa  West ) : What  happens  to  those  payments? 

Mr.  Linton:  The  ones  that  are  paid  during  marriage? 

Senator  Connolly  (Ottawa  West ) : The  gifts  that  are  made  under  marriage 
contracts  in  Quebec,  in  contemplation  of  marriage,  in  a contract  that  provides 
for  a separation  as  to  property,  can  be  made  either  during  marriage  or  at 
death. 

Mr.  Linton:  That  is  correct.  If  it  is  not  made  at  death  it  is  not  deductible 
as  a debt;  and  if  it  is  made  during  life  it  is  treated  as  a gift  at  the  time  it  was 
made.  If  it  is  given  at  any  time  more  than  three  years  before  death,  it 
escapes  tax  like  any  other  gift. 

Senator  Bouffard:  Why  make  a distinction  between  the  amount  paid 
during  life  and  the  amount  paid  at  death? 

Mr.  Linton:  On  the  principle  that  it  is  treated  the  same  way  as  a gift 
by  any  other  person  would  be  treated.  If  a person  left  it  as  a bequest,  it  would 
be  taxable;  if  it  was  given  more  than  three  years  before  death  it  would  not 
be  taxable.  We  treat  marriage  contract  gifts  the  same  way  as  we  treat  ordinary 
gifts. 

The  Chairman:  A marriage  contract,  from  what  has  been  said  here, 
which  covers  what  is  payable  and  is  paid  on  death,  is  equivalent  to  a testa- 
mentary disposition,  is  it  not? 

Mr.  Linton:  That  is  the  way  it  is  treated. 

Senator  Bouffard:  In  some  cases.  Let  me  give  an  illustration.  Let  us  say 
under  his  marriage  contract  a man  takes  out  an  insurance  policy,  and  pays 
the  premiums  on  it  during  his  lifetime  until  the  policy  has  been  paid  up.  The 
premiums  have  been  paid  every  year.  What  would  happen  to  that  policy? 

Mr.  Linton:  Is  he  the  owner  of  the  policy? 

Senator  Bouffard:  He  pays  the  premium,  but  the  policy  is  payable  to  his 

wife. 

Mr.  Linton:  He  appears  as  the  owner  as  long  as  he  lives. 

Senator  Power:  But  he  could  not  pledge  that  policy  to  a bank. 

Mr.  Linton:  No,  he  could  not  do  that.  If  he  was  the  owner  of  the  policy 
it  would  be  taxable. 

Senator  Power:  He  could  not  dispose  of  it  in  the  usual  way. 

Mr.  Linton:  No. 

Senator  Power:  Judgment  has  been  rendered  in  such  cases  as  where  a 
man  has  gone  bankrupt,  has  assigned  his  policy  to  the  bank,  and  after  his  death 
the  bank  collected  the  money,  but  10  years  later  the  heirs  have  been  able  to 
recapture  that  money  from  the  bank. 

The  Chairman:  Senator  Power,  the  bill  we  have  before  us  already  pro- 
vides for  what  are  badges  of  ownership,  and  if  you  can’t  borrow  money  on  a 
policy,  you  are  not  the  owner  of  it  under  this  bill. 

Mr.  Linton:  I don’t  think  so. 

The  Chairman:  That  is  what  it  says. 
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Mr.  Linton:  It  says  those  things  will  carry  ownership,  but  the  ownership 
itself  might  be  independent  of  those  things. 

Senator  Bouffard:  And  apart  from  that,  he  would  have  the  right  to  cancel 
a policy. 

Mr.  Linton:  If  he  had  the  right  to  cancel  the  policy,  he  would  be  the 
owner  of  it  for  this  purpose. 

Senator  Bouffard:  The  policy  is  his  property,  and  belongs  to  him.  In  such 
cases  no  policy  given  by  a marriage  contract  would  stand,  because  he  always 
has  the  right  to  cancel  it. 

Senator  Monette:  I will  try  to  answer  the  question  if  I can.  If  Mr.  Linton, 
you  want  to  give  your  co-operation,  I am  reading  paragraph  (b) : 

(b)  For  any  debt  incurred  or  encumbrance  created  arising  out  of  an  agree- 
ment made  by  the  deceased  at  any  time  in  consideration  of  marriage,  to  transfer 
to  or  settle  property  upon  any  person. 

That  is  before  marriage  as  well  as  after  marriage. 

The  Chairman:  Yes. 

Mr.  Linton:  Consideration  of  marriage,  I would  think,  would  have  to  be 
before  marriage. 

The  Chairman:  Does  it  cover  an  agreement  made  after  marriage? 

Mr.  Linton:  I don’t  think  so. 

Senator  Monette:  Before  marriage.  Well,  at  the  time  a husband,  for 
instance,  has  a right  to  make  some  encumbrance  or  create  such  a debt  for 
which  he  would  be  obligated  in  the  future;  and  the  question  is  whether  that 
would  participate  of  the  nature  of  a gift,  of  a will,  or  of  a donation  inter  vivos. 
It  is,  according  to  me,  a donation  inter  vivos,  and  there  would  remain  the 
question  whether  it  was  made  within  the  three  years  before  death  or  not.  It  is 
a donation. 

Mr.  Linton:  Not  with  this  section.  This  would  operate  to  exclude  it  as 
a debt  if  it  remained  unpaid  at  the  date  of  death. 

Senator  Monette:  It  is  a debt  created,  anyhow.  He  may  not  have  created 
it,  but  is  a donation  inter  vivos.  If  it  is  an  insurance  policy  it  partakes  of  the 
same  notion;  it  is  a donation  inter  vivos;  and  although  you  have  already  some 
clauses  in  this  bill  facing  this  issue  of  insurance  policies,  I would  think,  if  he 
takes  an  insurance  policy  in  consideration  of  a marriage  in  favour  of  his  wife, 
or  in  favour  of  third  parties,  it  is  a donation  inter  vivos.  There  would  be  no 
difficulty  that  I can  see.  But  if  he  after  mqrriage  makes  an  agreement  in 
favour  of  his  wife,  that  would  not  be  valid.  If  he  makes  it  in  favour  of 
strangers,  that  is  another  thing. 

Mr.  Linton:  That  agreement  between  consorts  would  not  be  valid  in 
Quebec,  but  even  if  it  were  valid  it  would  not  fall  under  this,  because  this 
would  be  a gift  made  in  consideration  of  marriage,  and  he  could  hardly  make 
the  gift  in  consideration  of  a marriage  which  had  already  taken  place. 

Senator  Monette:  I see  your  point,  but  does  not  the  wording  warrant  my 
explanation? 

Mr.  Linton:  I don’t  think  so. 

Senator  Monette:  Well,  I am  ready  to  follow  your  opinion. 

Senator  J.  J.  Connolly:  It  does  seem  to  me  that  the  explanations  which 
have  been  made  make  it  more  advantageous  in  the  province  of  Quebec,  tax- 
wise,  for  prospective  husbands  to  marry  without  a marriage  contract  than  to 
marry  with  one. 

Senator  Bouffard:  Certainly. 

Senator  J.  J.  Connolly:  They  are  better  to  marry  in  community. 
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Mr.  Linton:  Not  necessarily,  because  if  the  wife  dies  first,  and  the  husband 
provides  all  the  money,  if  they  are  in  community  half  of  all  money,  everything, 
is  taxable,  if  they  are  not,  nothing  is  taxable. 

Senator  Monette:  I am  pleased  to  hear  the  remarks  of  the  honourable 
senator,  because  we  have  that  system  of  community.  I have  heard  so  much 
since  we  discussed  this,  from  ladies  and  other  people,  complaining  that  after  all, 
they  pay  their  share  in  the  community,  and  that  therefore  they  should  rank 
equally  with  the  husband,  before  they  produce  and  maintain  children,  they 
provide  for  a good  humour  to  the  husband,  and  so  on,  and  they  think  they 
should  rank  equally  with  him,  and  therefore  the  best  system  of  community, 
with  us,  is  the  community  without  any  particular  stipulations,  insurance 
policies  and  so  on,  and  when  women  are  in  community,  then  the  wife  is  sure 
that  everything  the  husband  could  make,  half  of  it  belongs  to  her,  so  she  need 
not  move  or  exert  herself  to  earn  money.  She  moves  to  get  children  and  bring 
them  up  correctly.  We  hear  in  the  province  of  Quebec  many  lawyers  and 
business  people  think  we  have  not  a very  bad  system.  The  only  thing  that 
is  felt  to  be  wrong,  and  this  must  be  justified  maybe,  is  that  while  there  exists 
the  community  property,  that  is  while  both  consorts  are  living,  it  is  the  husband 
who  can  dispose  of  the  property,  and  he  could  not  dispose  in  one  way  only, 
that  is  by  gift  inter  vivos  to  strangers,  he  could  dispose  in  favour  of  his 
children,  but  if  he  disposes  otherwise,  he  should  have  the  consent  of  his  wife; 
and  the  wife  in  turn  could  not  dispose  of  any  property  because  he  is  chief  of 
the  community.  I am  not  explaining  this  to  receive  congratulations  on  our 
system.  We  are  not  those  who  emphasize  the  quality  of  that  system.  People 
from  other  provinces  emphasize  it. 

Paragraph  (b)  agreed  to. 

On  paragraph  (c): 

The  Chairman:  That  is  the  dower  provision. 

Paragraph  agreed  to. 

Paragraphs  (d),  (e)  and  (f)  agreed  to. 

The  Chairman:  Now  we  have  got  division  C,  computation  of  aggregate 
taxable  value.  This  is  the  one  we  have  had  some  discussion  about.  I think 
everybody  is  pretty  familiar  with  it. 

Senator  J.  J.  Connolly:  What  is  the  test  of  “infirm”? 

The  Chairman:  You  will  find  that  on  page  45,  section  58  (j).  You  will 
remember  we  had  some  discussion  on  that  in  the  Senate,  as  to  what  it  meant. 

Senator  J.  J.  Connolly:  How  in  practice  would  you  apply  it?  Would 
you  get  a medical  certificate? 

Mr.  Linton:  I think  in  doubtful  cases  we  would  get  a medical  certificate. 
If  it  was  clear  that  the  condition  was  such  as  to  qualify  him,  I do  not  think 
we  would.  “Ordinarily”  is  designed  to  overcome  claims  based  on  temporary 
conditions.  The  claimant  might  have  a broken  leg  or  something  of  the  kind, 
and  not  be  able  to  walk  about  for  a week  or  two.  And  “substantially  gainful 
occupation”, — we  do  not  want  to  exclude  him  because  as  somebody  suggested, 
he  did  some  therapeutic  knitting  or  something  of  that  kind  and  made  a pittance 
out  of  it. 

The  Chairman:  The  only  suggestion  I have,  Mr.  Linton,  if  the  committee 
will  bear  with  me  for  a minute,  is  that  I cannot  see  why  the  $60,000  exemption 
should  not  exist  on  the  death  of  any  person  leaving  a spouse,  and  if  you  are 
going  to  deal  with  infirmity  and  you  want  to  get  any  credit  for  it,  you  should 
make  it  a separate  item  and  say  that  if  this  infirmity  condition  exists  there  is 
an  allowance  for  it. 

Mr.  Linton:  That  is  a policy  matter  which  I am  not  competent  to  discuss. 
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Senator  Thorvaldson:  As  all  the  lawyers  here  know,  there  is  a tremendous 
amount  of  jurisprudence  in  respect  to  these  words:  “A  person  incapable 

ordinarily  of  pursuing  any  substantially  gainful  occupation.” 

There  is  some  Canadian  jurisprudence  but  a much  greater  volume  of 
American  jurisprudence  on  the  subject,  which  is  generally  quoted  in  our  courts. 

The  Chairman:  My  point  has  not  so  much  to  do  with  the  interpretation 
of  the  words,  although  I do  say  something  about  that,  but  it  has  to  do  with 
the  idea  of  requiring  that  a husband  surviving  his  wife  must  be  infirm  and 
there  must  be  either  one  child  under  21  or  over  21  that  is  dependent  on  the 
husband  or  the  deceased  wife  or  both  of  them  because  that  child  is  infirm, — in 
order  to  get  the  $60,000  exemption. 

Senator  Thorvaldson:  I was  referring  to  what  you  were  discussing  a while 
ago,  the  meaning  of  infirm. 

Senator  Connolly  ( Ottawa  West):  It  is  worthwhile  to  have  Senator 
Thorvaldson’s  comments  on  this  point  on  the  record. 

Senator  Croll:  Mr.  Thorson,  is  that  word  “infirm”  used  in  any  other 
statute?  For  instance,  is  it  used  in  the  War  Veterans  Allowance  Act? 

Mr.  Thorson:  I don’t  know  about  that  particular  statute  but  I do  know  it 
is  very  close  to  that  in  the  Public  Service  Superannuation  Act. 

Senator  Croll:  What  about  the  Disabled  Persons  Act? 

Mr.  Thorson:  I don’t  think  it  is  in  that  Act  but  I can’t  say  with  certainty. 
It  is  used  in  the  Public  Service  Superannuation  Act. 

Senator  Croll:  Has  it  been  found  workable? 

Mr.  Thorson:  I believe  so. 

Senator  Croll:  A lot  of  people  think  the  civil  service  is  a little  infirm  at 
times. 

Senator  Bouffard:  I think  section  7(1)  (a),  (b)  and  (c)  will  have  to 
stand  because  when  I was  speaking  on  the  second  reading  of  the  bill  in  the 
house  I suggested  a certain  amendment  with  respect  to  the  work  that  a wife 
has  done  during  her  marriage,  and  I think  this  is  where  it  should  be  put  in  if  it 
is  to  be  accepted.  Another  amendment  I want  to  propose  has  to  do  with  extend- 
ing from  21  to  25  years  the  age  of  the  exempted  child,  provided  that  the  child 
is  following  a regular  college  or  university  course,  and  that  a deduction  of 
$15,000  be  allowed.  Another  amendment  I wish  to  suggest  is  that  a residence 
left  by  a husband  to  his  family,  where  they  resided  with  him  before  he  died,  and 
and  the  moveable  effects  in  that  house,  be  exempted  up  to  the  value  of  $25,000. 
I think  this  is  the  place  for  such  amendment,  although  I don’t  say  they  are 
going  to  be  carried. 

Senator  Croll:  Stand  the  whole  section  but  before  we  deal  with  the 
matter  again,  as  far  as  I am  concerned,  I want  to  see  in  writing  what  the 
suggestions  are  so  that  I can  study  them  and  not  try  and  guess  what  they 
mean. 

Senator  Macdonald:  What  suggestions? 

The  Chairman:  Those  of  Senator  Bouffard. 

Senator  Bouffard:  When  this  section  is  discussed  again  I will  bring  up 
the  amendments  that  I want  to  move,  and  they  can  be  read. 

Senator  Croll:  Yes. 

The  Chairman:  That  only  applies  to  section  7(1)  (a),  (b)  and  (c).  I 
think  the  other  items  can  be  proceeded  with. 

Senator  Bouffard:  Yes.  This  only  has  application  to  section  7 (1)  (a), 
(b)  and  (c). 

The  Chairman:  Then  we  will  go  on  to  the  next  one  on  the  top  of  page  10. 
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On  Section  7(1)  (d) : 

The  Chairman:  Those  are  a lot  of  words.  Mr.  Linton,  is  an  illustration  of 
that  one  where  a man  may  leave  all  the  residue  of  his  estate  to  a charitable 
organization  and  then  stipulate  that  the  organization  must  pay  a certain  annual 
sum  to  his  wife  or  children  during  their  lifetime?  Is  that  the  type  of  thing 
you  are  covering  here? 

Mr.  Linton:  That  would  be  one  thing.  The  deduction  would  then  be  the 
net  that  the  charity  is  entitled  to. 

Senator  Croll:  What  is  another  example? 

Mr.  Linton:  Where  somebody  leaves  a fund  to  charity  on  condition  that 
the  charity  itself  pays  the  estate  tax,  and  without  this  provision  the  result  can 
be  that  the  estate  tax  can  be  carefully  calculated  and  worked  out  to  be,  say, 
$50,000  and  you  leave  the  charity  $51,000.  Without  this  you  get  a deduction  of 
$51,000  although  the  charity  itself  only  benefits  to  the  extent  of  $1,000.  So 
this  overcomes  a method  of  tax  avoidance. 

Senator  Macdonald:  Under  this  act  a person  can  leave  his  whole  estate 
to  a charity? 

Mr.  Linton:  Yes,  sir.  If  he  did  that  there  would  be  no  tax. 

Senator  Macdonald:  What  is  the  definition  of  a charity? 

Mr.  Linton:  “A  charitable  organization  in  Canada”  is  all  there  is,  and  the 
word  “charitable”  I think  imports  enough  jurisprudence  to  make  clear  what  is 
a charitable  organization,  and  the  “in  Canada”  is  not  very  difficult. 

Senator  Macdonald:  A charitable  organization  can  use  the  funds  for 

advancing  its  work  in  some  foreign  country? 

Mr.  Linton:  That’s  right,  sir.  Take  a United  Church  mission,  for  instance. 

Senator  Macdonald:  In  China  or  Russia? 

Mr.  Linton:  Yes. 

Senator  Connolly  ( Ottawa  West ) : As  long  as  it  goes  to  the  United  Church 
in  Canada. 

Mr.  Linton:  That’s  right. 

Senator  Croll:  There  is  one  thought  going  through  my  mind.  Is  this  section 
directed  at  a famous  case  that  took  place  in  Ontario,  and  you  are  reaching  for 
it  now?  Don’t  mention  the  name. 

Mr.  Linton:  It  is  intended  to  reach  those  situations  such  as  I outlined 
where  something  is  left  to  a charity. 

Senator  Croll:  Never  mind.  Forget  it. 

The  Chairman:  It  only  operates  from  the  date  the  bill  becomes  law. 

Senator  Monette:  During  the  debate  on  second  reading  in  the  house 
Senator  Roebuck  said  that  subsection  (d)  appears  to  be  different  from  the  law 
obtaining  in  the  United  States.  I don’t  know  what  particulars  he  had  in  mind 
and  since  he  is  absent  I wonder  if  Senator  Croll  would  know  what  he  was 
thinking  about. 

Senator  Croll:  Thank  you  but  I am  not  sure  I know  what  is  in  my  own 
mind  sometimes. 

The  Chairman:  I think  he  had  in  mind  to  have  the  words  “in  Canada” 
removed. 

Senator  Monette:  I don’t  mind  one  way  or  another.  I just  wanted  to 
mention  it. 

Section  7(1)  (d)  agreed  to. 
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On  Section  7(1)  (e): 

Senator  Bouffard:  I think  this  clause  should  stand,  because  I think  it 
might  lead  to  inequities.  Take  the  case  of  a man  making  a gift  to  his  child,  or 
to  his  wife,  or  grandchild,  of  $1,000  a year.  In  the  course  of  three  years  he 
dies.  Well,  this  is  exempted  from  any  gift  tax  on  account  of  the  amount.  I 
would  move  that  it  be  considered  as  a reasonable  thing,  because  otherwise 
if  you  take  a man  that  might  give  $15,000  in  the  course  of  one  year, 
that  might  be  reasonable  for  him,  whereas  a man  of  very  modest 
means  giving  a gift  of  $1,000,  that  would  not  be  considered  as  being  reasonable 
perhaps.  I think  that  all  gifts  which  are  exempt  from  gift  tax  should  be 
considered  as  reasonable,  as  long  as  they  do  not  go  over  the  amount  of  a 
taxable  gift.  I think  the  ordinary  gift  to  the  family,  the  immediate  family, 
should  be  just  as  well  considered  as  donations  to  charitable  causes  or  toward 
education. 

The  Chairman:  That  is  really  a question  of  policy. 

Senator  Bouffard:  I want  to  move  an  amendment  to  this  section. 

The  Chairman:  I think  we  would  have  to  stand  it  for  the  Minister,  then. 

Senator  John  J.  Connolly:  I wonder  if  Senator  Bouffard  wants  to  do  that, 
because  I am  wondering  if  that  language  does  not  contemplate  the  kind  of 
regular  gift  to  members  of  his  family  as  part  of  ordinary  and  normal 
expenditure. 

Senator  Leonard:  This  section  goes  quite  far  in  a beneficiary’s  interest.  It 
allows  a man  to  make  a gift  that  is  reasonable  having  regard  to  the  amount 
of  his  income,  which  if  made  even  within  six  months  before  death  is  not 
taken  into  account  in  taking  the  aggregate  net  value. 

The  Chairman:  It  goes  very  far  and  is  beneficial. 

Senator  Bouffard:  The  only  difficulty  is  in  defining  “reasonable”. 

Senator  Leonard:  The  onus  is  upon  the  taxing  body  to  show  what  is 
reasonable  having  regard  to  the  amount  of  income. 

Senator  Bouffard:  If  the  committee  feels  this  amendment  should  not  be 
brought  out  I do  not  insist  that  the  section  stand,  but  I thought  that  it  would 
be  a pretty  good  principle  that  a taxable  gift  should  be  considered  as  being 
normal  expenditure. 

Senator  Haig:  If  a father  or  mother  of  five  or  six  children  gave  $1,000  a 
year,  say  at  Christmas,  and  the  income  justified  it,  surely  that  would  be 
accepted  under  this? 

The  Chairman:  That  is  covered,  yes.  This  act  should  protect  people  with 
an  income  of  say  $20,000  a year  who  want  to  make  gifts  to  their  family — not 
to  give  all  their  money  away,  but  it  just  helps  them. 

Mr.  Linton,  there  is  a question  of  policy  involved,  and  I do  not  think 
we  want  to  commit  you. 

Senator  Bouffard:  When  it  is  a question  of  the  wife,  as  it  is,  it  is  not  any 
more  a question  of  policy,  but  of  interpretation.  Supposing  a father  gave  $1,000 
a year  in  gifts,  would  that  be  considered  as  reasonable? 

Mr.  Linton:  It  will  depend  on  his  income,  sir.  If  his  income  was  $1,000  a 
year,  of  course  it  would  not. 

Senator  Bouffard:  No,  of  course. 

Senator  MacDoNALD:  But  it  could  be  considered  reasonable  within  the 
section. 

The  Chairman:  Anything  further  on  this  subsection? 

Some  Senators:  Carried. 
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The  Chairman:  Paragraph  (f)  of  section  7. 

Senator  Leonard:  This  is  the  section  which  Senator  Power  wants  to  have 
brought  in,  and  I agree  with  him,  as  an  exclusion  on  property  taxes. 

The  Chairman:  Then  it  stands. 

Senator  Power:  Instead  of  making  it  a deduction,  why  not  make  it  property 
not  included  and  make  it  aggregate  value? 

Mr.  Thorson:  I do  not  really  think  it  would  make  any  difference,  sir.  In 
this  case  I do  not  think  it  matters  at  all  where  it  is,  the  result  is  exactly  the 
same.  But  it  is  brought  in  under  the  general  words  which  have  to  do  with 
pensions  generally,  then  there  is  a specific  exclusion.  Whether  it  goes  in  under 
the  general  words  and  is  subject  to  the  qualifying  words  or  you  do  not  include 
it  at  all  does  not  matter. 

Senator  Power:  This  has  to  be  taken  into  consideration  in  computing  the 
aggregate  taxable  value  of  the  estate,  and  then  you  deduct  it.  The  deductions 
allowed  in  computing  are  a certain  number  of  things,  debts  and  encumbrances 
of  the  deceased.  I want  the  pensions  to  be  in  the  same  category. 

Senator  Leonard:  I think  it  should  come  under  section  3(1)  (k). 

The  Chairman:  Senator  Power,  all  Mr.  Thorson  is  saying  is  that  whichever 
way  you  do  it  you  accomplish  the  same  result,  whether  you  put  it  on  one  side 
and  put  it  on  the  other — which  I call  put  and  take. 

Senator  Power:  Why  put  and  take? 

The  Chairman:  The  result  is  the  same. 

Senator  Croll:  It  is  not  a matter  of  result.  There  has  been  a general 
understanding  that  has  run  pretty  deep  in  this  country  that  one  of  the  things 
legislators  and  parliament  and  administrative  people  should  keep  their  hands 
off  is  pensions.  That  has  been  a matter  that  has  been  left  to  the  veterans,  and 
that  has  been  the  tradition  of  this  country.  I think  Senator  Power  is  absolutely 
right.  I think  it  is.  well  for  this  Senate  to  strike  a blow  in  that  direction  to 
maintain  that  position,  that  no  other  department  or  any  administrative  body 
shall  play  around  with  pensions,  no  matter  whether  it  is  a put  and  take  business 
or  not,  it  is  sacrosanct  as  far  as  they  are  concerned,  and  it  is  untouchable.  That 
is  the  theory,  and  we  might  as  well  establish  it  once  again. 

Senator  Macdonald:  The  pension  is  added  in  the  first  instance  to  the 
aggregate  value,  and  then  the  rate  is  struck,  as  I understand  it. 

The  Chairman:  No. 

Senator  Power:  No;  it  was  up  to  this  act. 

The  Chairman:  You  have  to  make  your  deduction. 

Senator  Power:  You  did  not  before.  I know  of  a case  where  it  was  not  that 
way.  This  is  new,  this  is  an  advantage,  this  is  better  than  the  old  act,  and  so 
far  as  pensioners  are  concerned  I am  not  contesting  that  at  all;  I am  only  con- 
testing the  principle  of  making  up  pensions,  and  adding  and  putting  and  taking, 
when  they  should  be  exempt. 

Senator  White:  Of  course,  the  pension  is  computed  or  capitalized,  is  it  not? 

The  Chairman:  Yes. 

Senator  White:  Now,  for  probate  no  deductions  are  taken  out  so  you  would 
be  adding  to  the  legal  fees,  the  probate  fees. 

Mr.  Linton:  I do  not  think  this  would  have  any  effect  on  the  probate  situa- 
tion, which  would  be  purely  a matter  for  the  provincial  court. 

Senator  White:  But  there  are  different  fees  for  estates  of  different  amounts. 

Mr.  Linton:  Are  those  fees  not  based  on  the  value  which  is  determined  by 
rules  of  the  court? 


104 


STANDING  COMMITTEE 


Senator  White:  It  is  the  aggregate  value  for  probate,  and  there  are  no 
deductions. 

Mr.  Linton:  What  we  make  taxable  does  not  affect  the  probate  fees. 

Senator  Power:  Mr.  Chairman,  I am  convinced  that  since  the  passage  of 
this  act  in  1942  the  province  of  Ontario  did  tax  these  pensions  and  I am  glad 
to  say  that  the  province  of  Quebec  did  not. 

Senator  Macdonald:  I never  heard  of  them  being  taxed  in  the  province  of 
Ontario. 

The  Chairman:  Gentlemen,  could  we  get  along  and  finish  this  section 
before  we  adjourn.  We  are  dealing  with  subparagraph  (g)  of  section  7 (1)  at 
the  bottom  of  page  10. 

If  we  stand  subparagraph  (f)  should  we  carry  (g)? 

7(1)  (g)  carried. 

Now  we  come  to  Section  7(2)  at  the  top  of  page  11. 

All  that  means  is  that  you  cannot  take  it  unless  you  first  put  it. 

The  Chairman:  Shall  Section  7(2)  carry? 

Carried. 

Now  we  come  to  section  7(3),  and  that  is  the  subsection  we  dealt  with 
earlier  today,  having  to  do  with  Canadian  Pension  Commission. 

Senator  Power:  It  is  truly  incomprehensible  to  me. 

The  Chairman:  The  pension  comes  into  the  estate  at  100  percent  and 
your  exemptions  are  increased. 

Senator  Power:  Not  all  pensions.  Mr.  Linton  says  this  deals  with  allied 
or  associated  powers.  If  it  is  it  gives  them  an  advantage  over  Canadians. 

Mr.  Linton:  May  I explain  this  provision.  This  does  not  relate  to 

pensions  themselves.  It  just  provides  that  if  the  Pension  Commission  finds 
that  the  death  of  this  person  was  attributable  to  wounds  inflicted  as  a result 
of  war  service  then  the  exemption  that  the  estate  gets  by  reason  of  having  a 
wife  or  child  or  orphan  are  increased  by  50  percent.  It  has  no  direct  relation 
to  the  pension  itself. 

Senator  Power:  But  normally  the  Pension  Commission  does  not  give  a 
pension  unless  they  find  that  a state  of  war  existed  when  the  wounds  were 
incurred. 

Mr.  Linton:  This  is  not  related  to  the  pension.  Suppose  that  somebody 
died  as  a result  of  war  service  and  the  Commission  granted  a pension.  Then 
the  result  would  be  under  7 (1)  (f)  that  pension  would  be  exempt  and 
deducted  and  in  addition  the  exemption  by  reason  of  having  a wife  or  child 
or  orphan  would  be  increased  by  50  percent  against  all  the  rest  of  his 
property. 

Senator  Power:  That  is  not  what  you  say.  Would  it  not  be  simpler  for 
you  to  say  it  more  directly?  Why  an  investigation  by  the  Canadian  Pension 
Commission  at  all?  The  Canadian  Pension  Commission  does  not  grant  pensions. 

Mr.  Linton:  The  reason,  for  that  is  to  have  some  control  and  some 
authoritative  means  of  determining  whether  somebody  died  as  a result  of 
wounds  inflicted  in  a theatre  of  war. 

Senator  Power:  Are  you  trying  to  make  a distinction  between  a person 
who  dies  as  a result  of  wounds  while  Canada  was  at  war  and  one  who  does 
not?  Now  I do  not  know  whether  we  were  at  war  in  Korea  or  not.  The 
president  of  the  United  States  said  that  their  action  there  was  a police  action. 
Whether  Canada  was  at  war  I do  not  know.  I am  interested  in  the  Air  Force 
people,  and  let  us  take  the  case  of  a young  Air  Force  fellow  who  in  Canada 


BANKING  AND  COMMERCE 


105 


trained  while  Canada  was  at  war  in  Korea.  He  gets  killed  in  the  course  of 
bus  training  and  then  the  Pension  Commission  decides  his  widow  is  entitled 
to  a pension. 

Mr.  Linton:  Yes. 

Senator  Power:  Then  take  the  other  case  of  three  years  afterwards  if 
ever  we  have  had  peace  in  Korea  and  I am  not  so  sure  about  that.  But  two 
or  three  years  afterwards  the  same  kind  of  a pilot  goes  up  in  an  aeroplane 
and  he  gets  killed.  Now  his  widow  would  not  be  entitled  to  a pension. 

Mr.  Linton:  Presumably  that  would  depend  on  what  the  Pension  Com- 
mission found. 

Senator  Power:  They  cannot  find  anything  except  while  Canada  was  at 

war. 

Mr.  Linton:  If  they  found  the  second  death  occurred  while  Canada  was 
not  at  war  he  would  not  be  qualified  for  a pension. 

Senator  Power:  Well,  are  you  making  a new  kind  of  pensioner  by  this 
provision? 

The  Chairman:  That  is  not  what  it  says.  It  says  where  the  death  of  a 
person  occurs  the  Pension  Commission  is  to  determine  whether  or  not  that 
death  was  attributable  to  wounds  inflicted,  accident  occurring  or  disease  con- 
tracted while  Canada  was  at  war  and  while  the  deceased  was  on  service  with 
Canada  in  the  army,  navy  or  air  forces.  Now,  he  may  receive  such  wound 
while  on  service  from  which  he  subsequently  dies,  and  he  may  be  back  home 
when  he  dies. 

Mr.  Linton:  Right. 

Senator  Power:  It  has  to  be  during  the  period  when  Canada  is  at  war. 

Senator  Connolly:  Mr.  Chairman,  maybe  what  I have  to  say  will  simplify 
it.  Suppose  that  death  occurred  as  a result  of  injuries  sustained  while  he  was 
on  active  service  and  not  at  the  time  when  there  was  a declaration  of  war. 
In  that  event  he  would  not  qualify? 

Mr.  Linton:  I think  not. 

Senator  Power:  You  have  not  defined  when  Canada  is  at  war.  You  know 
that  the  Pension  Act  speaks  of  a theatre  of  war? 

Let  me  take  the  case  of  someone  who  went  over  to  the  middle  east  under 
General  Burns.  Over  there  an  air  force  man  flew  out  of  Naples  where  they 
had  their  base  and  was  killed  during  that  time.  His  widow  would  get  a 
pension  from  the  Canadian  pension  commission  but  Canada  was  not  at  war, 
we  were  just  referees. 

Mr.  Linton:  The  Pension  Commission  would  then  find  death  was  not 
caused  by  wounds  inflicted  while  Canada  was  at  war. 

Senator  Power:  Well,  it  seems  to  me  you  are  making  a new  class  of 
pensioner  here  and  giving  him  150  per  cent  exemption. 

Mr.  Linton:  No  sir,  it  has  nothing  to  do  with  the  pension. 

Senator  Leonard:  Theoretically  all  reference  to  the  Canadian  Pension 
Commission  could  be  left  out  but  what  you  want  in  this  is  some  authoritative 
body  to  tell  you  what  has  happened. 

Senator  Power:  You  say  there  that  the  death  was  such  that  his  spouse  or 
children  were  entitled  or  would  have  been  entitled  to  a pension  if  such  service 
had  been  with  the  armed  forces  in  the  time  of  war. 

Mr.  Linton:  The  people  involved  are  Canadian  naval,  army  and  air  force 
personnel  in  circumstances  under  which  the  Canadian  Pension  Commission 
find  that  death  occurred  because  of  an  accident,  wounds  inflicted  or  disease 
contracted  while  Canada  was  at  war. 
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Senator  Power:  But  Canada  has  to  be  at  war  at  the  time. 

Mr.  Linton:  Yes. 

Senator  Power:  I don’t  know  that  Canada  has  been  at  war  since  1921. 
This  applies  only  to  the  next  war. 

Senator  Macdonald:  To  the  last  war,  or  to  any  future  war. 

Senator  Power:  It  deals  with  anybody  who  dies  as  a result  of  the  last  war. 

Senator  Macdonald:  Or  any  future  war. 

Senator  Power:  But  when  I come  to  paragraph  (b)  I get  more  puzzled 
because  it  says  that  the  death  of  such  person  must  be  attributable  to  wounds 
occurring  within  one  year  after  he  got  hit  by  the  enemy. 

Mr.  Linton:  This  is  not  confined  to  naval,  army  and  air  force  people. 

Senator  Connolly  ( Ottawa  West):  Is  it  civilians? 

Senator  Leonard:  And  no  question  of  pension  arises. 

Mr.  Linton:  No. 

Senator  Macdonald:  Under  paragraph  (a)  you  have  to  get  two  certificates, 
or  at  least  one  certificate  from  the  Board  of  Pension  Commissioners  in  the  first 
place,  saying  that  the  man  died  as  a result  of  wounds  inflicted  while  Canada 
was  at  war,  and  secondly,  that  he  was  receiving  a pension. 

Mr.  Linton:  I don’t  think  he  has  to  be  receiving  a pension,  but  I suppose 
he  always  would  be,  in  fact. 

Senator  Macdonald:  Now  Canada  was  not  at  war  during  the  Korean 
engagement;  so,  anybody  who  died  as  a result  of  wounds  received  there  would 
not  come  under  this  section. 

Mr.  Linton:  I would  guess  not. 

The  Chairman:  Carried. 

Senator  Power:  I still  don’t  understand  it,  but  if  everybody  else  does, 
I will  go  along  with  it. 

Senator  Croll:  Don’t  cover  too  much  territory;  I don’t  understand  it 
either,  but  I am  taking  it  in  good  faith. 

Senator  Power:  I am  afraid  here  we  are  giving  something  to  persons 
who  are  entitled  to  a pension  under  the  Pension  Act  which  we  are  not  giving 
to  other  people. 

Mr.  Linton:  I don’t  think  so. 

Senator  Power:  Would  it  not  be  simpler  just  to  say,  where  upon  the  death 
of  the  deceased  a pension  was  awarded  by  the  Canadian  Pension  Commission 
to  his  dependants? 

Senator  Croll:  The  part  that  relieves  me  of  worry  is  the  fact  that  I have 
been  around  here  for  many  years,  and  the  thing  has  never  come  up;  I have 
never  had  any  complaints  from  soldiers  groups,  their  families  or  anyone. 

Senator  Power:  I am  all  in  favour  of  getting  this  150  per  cent,  but  I want 
to  know  who  is  going  to  get  it.  It  appears  to  me  that  paragraph  (b)  would 
apply  only  to  the  next  war,  and  then  it  would  be  presumably  for  civilians. 

The  Chairman:  Paragraph  (b)  would  cover  civilians. 

Senator  Connolly  ( Ottawa  West):  May  I ask  Mr.  Linton  this  question? 
Could  paragraph  (b)  apply  to  the  situation  when  Canada  was  at  war  and 
where  a whole  segment  of  the  civilian  population  was  affected  by,  say,  a fallout 
or  a bomb? 

The  Chairman:  That  is  what  it  covers. 

Senator  Power:  Would  those  people  get  more  in  the  way  of  consideration 
under  this  bill  than  other  persons? 
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The  Chairman:  They  get  the  higher  exemption. 

Senator  Power:  Than  the  widows  and  children  of  those  who  get  a pension 
from  the  Pension  Commission? 

Mr.  Linton:  If  a person  dies  and  his  widow  gets  a pension  from  the 
Pension  Commission  as  a result  of  something  that  happened  in  a war,  she  would 
get  the  benefit  of  the  exemption  from  the  pension,  and  get  this  too.  The 
civilian  who  did  not  get  a pension,  but  who  qualified  under  paragraph  (b), 
would  get  this  only. 

Section  3 (a)  and  (b)  agreed  to. 

The  Chairman:  It  is  now  10  o’clock.  I do  not  anticipate  much  discussion 
on  section  8.  Can  we  deal  with  that  now? 

On  section  8 — computation  of  tax. 

Senator  Brunt:  The  rates  are  set  up,  and  we  accept  them. 

Section  8 agreed  to. 

The  Chairman:  We  will  start  on  section  9 tomorrow  morning  at  10.30. 

Whereupon  the  committee  adjourned. 


